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The legislature of Ohio in 1896 passed an 
act for the suppression of mob violence which, 
in substance, made the county in which any 
lynching should take place liable to a penalty 
for the death of a person caused by lynching. 
The act has recently been declared constitu- 
tional by the Supreme Court of that State in 
Board of Commissioners v. Church, 57 N. E. 
Rep. 50. The court holds also that the re- 
covery authorized by the act is penal in its 
nature, and it is within the legislative power 
to provide therefor. Such legislation is not 
an exercise of judicial power, nor is it a vio- 
lation of the right of trial by jury; that such 
recovery, and the tax levy authorized and re- 
quired by said act, are within the general 
powers of the legislature and the provisions 
of section 7, art. 10, of the constitution, and 
such recovery and levy are not in contraven- 
tion of section 19, art. 1, of the constitution ; 
that in an action brought under such statute, 
to recover the penalty of $5,000 for the death 
of a person caused by lynching, it is error for 
the court to charge the jury to the effect that 
if the collection of individuals who lynched 
the deceased bad assembled without any un- 
lawful purpose, and afterwards committed 
the acts of violence which resulted in the death 
of such person, the plaintiff could not re- 
cover, and that the verdict should be for the 
defendant; and that an action brought under 
such statute to recover the penalty for an in- 
jury caused by lynching, where it is suffi- 
ciently alleged in the petition that the plaint- 
iff had suffered a lynching at the hands of a 
mob composed of a collection of individuals, 
who had assembled for an unlawful purpose, 
and attempted to exercise correctional power 
over the plaintiff and his fellows, the allega- 
tions in the petition are not negatived by the 
specific averments, also contained in the peti- 
tion, that the plaintiff was struck by ‘‘a heavy 
glass insulator thrown at him by one of the 
mob,’’ and that he was ‘‘shot through the leg 
with a leaden bullet fired from a revolver in 
the hands of some of the.mob.”’ 








In a recent case before the Supreme Court 
of Kansas,—State v. Simons,—it was held that 
the assent of a defendant upon trial on a 
charge of felony to the discharge of one of 
the jurors, and his agreement to submit to a 
verdict by the remaining number, is ineffect- 
ual to bind him, and in such case, in the event 
of an adverse verdict, he is entitled to a re- 
trial, notwithstanding his agreement. This 
decision is in accord with all the authorities. 
There can be no doubt, as the court says, that 
the common law requires a jury of twelve for the 
trial of issues of fact in common law cases in 
courts of record. Among the many decisions 
both in England and in this country declara- 
tive of this is the recent case of Thompson v. 
Utah, 170 U. S. 3438, 18 Sup. Ct. Rep. 620. 
In that case the origin of the rule of the nu- 
merical composition of a jury was traced to 
Magna Charta. A writer in 32 Am. Law 
Rev. 633, takes issue with the court as to the 
historical accuracy or its research into the 
origin of the rule, contending that the phrase 
in the charter ‘‘judicitum parium,’’ or **jadg- 
ment of his piers,’’ did not point to a trial by 
jury at all, and, of course, therefore, not toa 
jury of twelve. The contention of the writer 
as to this seems to be supported by much rea- 
son, but, be the truth as it may, both jurists 
and historians unite in declaring twelve to be 
the original and continued constituent num- 
ber of a common-law jury. A very large 
number of the courts of this country have 
adopted the same view, and we think there 
are none to the contrary. Whether, there- 
fore, the right of trial by jury was secured 
by Magna Charta, and whether before the 
time of King John’s assent to that instrument 
the composition of a jury had been fixed at 
the number twelve is immaterial. Since that 
time,—which was in the year 1215,—and’ 
certainly long before the common law was 
brought into the colonies of this country in 
1607, the jury triors of issues of fact had be- 
come definitety fixed at that number. The 
court points out that the constitution of | 
Kansas declares that ‘‘the right of trial by 
jury shall be inviolate.’’ Such declaration 
means the rights existent and secured by law 
at the time of the promulgation by ordinance. 
The right of trial by a jury of twelve was 
meant because that and no other was and 
always had been the consituent number. 
Nor is the trial by jury thus guaranteed a 
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mere right of the accused. It is likewise an 
obligation resting upon the State, not because 
of a demand for it by the accused, but be- 
cause from motives of public policy it is to 
the interest of the State to accord it. There 
are many rights secured, even by constitu- 
tional guaranty, which an interested party 
may waive, but in all such cases the right is 
a thing personal to the individual. In such 
cases the right waived is in the nature of a 
personal favor, and not in the nature of an 
institution of public or legal policy. Trial 
by jury in cases of felony is, in the highest 
sense, an institution of public policy. It was 
not ordained solely, nor even in its largest 
purpose, for the advantage of the accused. 
The State is interested in the lives and liber- 
ties of its citizens. To protect and defend 
from unjust accusations is as much, if not 
more, the care of the State, as to punish the 
guilty for infractions of its laws. In order 
that its humane and gracious as well as its 
punitory policy may be effectuated, it has or- 
dained the institution of a trial by jury, not 
merely as a matter of favor to an accused, 
but that, through the guaranty of right to 
him, its considerate care for the lives and 
liberties of its citizeus may be exercised. A 
statutory, or even constitutional, provision 
by which rights in the nature of mere privi- 
leges are guarantied may be waived, but not 
so constitutional provisions, prompted by 
high motives of public policy, and which are, 
therefore, of concern to the social whole. 
These are inviolate against an improvident 
renunciation by the individual concerned, as 
well as against an assault by the State itself. 
Among the latest decisions on this subject is 
Territory v. Ah Wah, 4 Mont. 149, 1 Pac. 
Rep. 732. One of the earliest and best rea- 
goned cases is Cancemi v. People, 18 N. Y. 
128. The whole subject is elaborately pre- 
sented in the annotations to State v. Bates 
(Utah), 43 L. R. A. 33. There the entire 
list of decisions is digested and classified. It 
is believed that all, with the possible excep- 
tion of those uf Iowa, are to the effect that 
the consent of one indicted for felony to 
a trial by less than a jury of twelve is in- 
effectual to bind him to the verdict rendered. 








NOTES OF IMPORTANT DECISIONS. 


CONSTITUTIONAL Law — CITY ORDINANCE— 
PRostTITUTES.—In Hechinger v. City of Mays- 
ville, decided by the Court of Appeals of Ken- 
tucky, it was held that a city ordinance declaring 
that it shall be unlawful for any person, ‘‘other 
than the husband, father, brother or male rela- 
tive, to associate, escort, converse or loiter with 
any female known as a common prostitute, either 
by day or by night, upon any of the streets or al- 
leys of the city,” is invalid. The court, however, 
expressed the view that an ordinance of the gen- 
eral character of the one in question, but embody- 
ing certain exceptions and modifications sug- 
gested in the opinion, would constitute a valid 
exercise of police power. The court said in part: 

“The ordinance was intended to accomplish a 
proper and laudible object. Butit seems to us 
that itis not properly guarded. It will be seen 
that, in addition tothe husband, father or brother, 
any male relative may escort, converse, loiter or 
associate with the objectionable character men- 
tioned. There can be no good reason in exempt- 
ing any male relative from the operation of the 
ordinance except a husband, father or brother. It 
would also seem that a mother or sister should be 
allowed the same privilege as allowed to the 
father or brother. Any person should be allowed 
to converse with such female long enough to 
transact any necessary and legitimate business, 
and no one should be punished for a violation of 
an ordinance such as the one under consideration 
unless the party so offending had knowledge or 
information of the character of the disreputable 
person with whom he was associating. We are, 
however, inclined to the opinion that under the 
ordinance in question no person eould be legally 
fined unless he had knowledge or information of 
the disreputable character of such female. We 
think the ordinance as it stands is invalid, but 
one conforming to the views herein indicated 
would be clearly within the police power of the 
city council, and would be a proper and com- 
mendable (xercise of the pelice power.” 








PRINCIPAL AND SURETY—LIBILITY ON OFFI- 
CIAL BOND FOR ACTS DONE “‘COLORE OFFICII.”’ 
—In State v. McDaniel, 27 South. Rep. 994, de- 
cided by the Supreme Court of Mississippi, it was 
held that where the mayor of a city caused a per- 
son to be brought before him for an offense over 
which he (the mayor) though possessed of some 
judicial power had no jurisdiction, fined him and 
caused him to be committed, the sureties on 
the mayor's official bond were liable in damages 
for the acts so performed by him, as they were 
not in the line of bis official duty. It appeared 
that said mayor caused the arrest of the prose- 
cutor without any warrant, without any affidavit 
or charge of any kind having been filéd against 
him, without his having been taken in the com- 
wission of any crime or offense and without any 
trial or pretended trial, and assumed to convict 
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and fine him for alleged ‘cruelty to animals.’’ 
The court decided that the mayor had acted not 
merely as an unofticial trespasser, but colore officii. 
The court said in part: 

‘In Grove v. Van Duyn, given at length in 42 
Am. Rep. 648-650, Chief Justice Beasley, speak- 
ing for the court, while declaring that the ‘ juris- 
dictional test as to measure of judicial responsi- 
bility should be rejected,’-yet said that the magis- 
trate would be liable on another ground in a case 
like this: saying (page 650): ‘It would be no 
legal answer for the magistrate to assert that he 
had a general cognizance over criminal offenses, 
for the conclusive reply would be that the par- 
ticular case was not, by any form of proceeding, 
put under his authority.” What the magistrate does 
colore officii, his sureties are liable for. They are 
not liable, by the terms of their bond, for inde- 
pendent wrongs committed by the magistrate act- 
ing wholly asan individual, and not at all colore 
officii. The acts of this magistrate herein question 
were done colore officii, and not at all as an indi- 
vidual. He was not acting nor purporting to act in 
any mere individual capacity, as any private citi- 
zen would be. He expressly claimed to be acting 
as mayor, in the exercise of official authority as 
such; and it is plain that this is the true charac- 
ter of his acts. His action was in excess of his 
jurisdiction, or, at all events,’he had no authority 
to try that particular case except in the manner 
required by law; but, nevertheless, what he did 
was done colore offcii, and his sureties are liable. 
We approve the reasoning in the cases of Clancy 
v. Kenworthy, 74 Lowa, 740, 35 N, W. Rep. 427 and 
Turner v. Sisson, 137 Mass. 191, cited in the note 
to McLendon v. State (Tenn.), 21 L. R. A. 738, 
22 S. W. Rep. 200. Says the court in 74 Iowa, at 
page 743, 35 N. W. Rep. at page 428: ‘But it is in- 
sisted that, as the constable is shown to have had 
no lawful authority to arrest plaintiff, his act 
was, therefore not done in the line of his duty. 
In truth, his act was in the line (direction) of 
official duty, but was <illegal, because it was in 
excess of his duty. In the discharge of official 
functions he violated bis duty and oppressed the 
plaintiff. This is all there is of it. If, in exer- 
cising the functions of his office, defendant is 
not liable for acts because they are illegal or for- 


bidden by law, and for that reason are trespasses 
or wrongs, he cannot be held liable on the 
bond at all, for the reason that all violations of 
duty and acts of oppression result in trespasses 
or wrongs. For lawful acts in the discharge of 
his duty he, of course, is not liable. It follows 
that, if defendant’s position be sound, no action 
can be maintained upon the bond in any case.’ 
Say the court in 137 Mass. 191, 192: ‘By an 
official act is not meant a lawful act of the officer 
in the service of process. If so, the sureties would 
never be responsible. It means any act done by 
the officer in his official capacity, under color 
andiby virtue of his office.’ See also State v. Flinn, 
23 Am. Dee. 380, and especially Brown v. Weaver, 
76 Miss. 7, 23 South. Rep. 388, as reported in 71 





Am. St. Rep. 512, and the note thereto. We think 
the sureties are liable.’’ 





PRINCIPAL AND AGENT—UNLAWFUL SALE— 
RECOVERY BY PRINCIPAL.—The Supreme Court 
of Pennsylvania decided in Hertzler v. Geigley, 
that while a contract to pay for whisky unlaw- 
fully sold will not be enforced, yet the seller may 
recover the proceeds of such sale collected by the 
agent who made it. The court said: 

‘*It will be perceived, from this analysis of the 
plaintiff's statement of cause of action, that 
it is in no sense a bill for goods sold and 
delivered by plaintiff to defendant, but is exclu- 
sively a claim for moneys due by defendant to 
plaintiff, which were collected from third par- 
ties te whom defendant had sold the whisky 
as the agent of the plaintiff. On its face, 
therefore, it is a claim for money due from 
the defendant as agent, to the plaintiff as 
principal collected by him for her and ‘not paid 
over. This being the correct legal aspect of the 
claim, the case is brought within a clear line of 
decisions in which it has been held that the 
agent could not. make defense against the claim 
on the ground that the sales were illegal, because 
made without a license, or for any other cause of 
illegality. The authorities on this subject are 
very numerous, and, in reality, not controverted. 
A very few references will suffice. The control- 
ling principle is well stated in the opinion of 
Chief Justice Gibson in the case of Lestapies v. 
Ingraham, 5 Pa. St. 71, thus: ‘True it is that an 
illegal contract will not be executed; but when 
it has been executed by the parties themselves, 
and the illegal object of it has been accomplished, 
the money or thing which was the price of it may 
be a legal consideration between the parties for a 
promise, express or implied, and the court will 
not unravel the transaction to discover its origin.’ 
A very full and exhaustive discussion of the 
whole subject is found in the opinion of Mr. Jus- 
tice Wickham in the case of Com. v. Shober, 3 
Pa. Sup. Ct. Rep. 554. It was there said: ‘It is an 
elementary rule in the law of agency, applicable 
alike in civil and criminal proceedings, that the 
agent shall not be heard to deny the title of his 
principal. This rule is founded on reason, pub- 
lic policy and common honesty. Nor does it 
matter whether the goods or money retained or 
embezzled by the agent came to his hands 
through transactions tainted with illegality. 
“The contract of the agent to pay the money to 
his principal is not immediately connected with 
the illegal transaction, but it grows out of the re- 
ceipt of the money for his principal.” Story, Ag. 
sec. 347. ‘‘If money has been actually paid to 
an agent for the use of his principal, the legality 
of the action of which it is the fruit does not 
affect the right of the principal to recover it. 

* * * The agent whose liability arises solely 
from the fact of having received money for an- 
other’s use Can have no pretense to retain it.’’ 
Dunlop’s Paley, Ag., 62. ‘‘While the law will 
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not enforce an illegal contract, yet if a servant or 
agent of another has, in the prosecution of an ille- 
gal enterprise for his master, received money 
or other property belonging to his master, he is 
bound to turn it over to him, and cannot shield 
himself from liability therefor upon the ground 
of the illegality of the original transaction.” 
Wood, Mast. & S., sec. 202. ‘‘An agent who has 
in his hands money belonging to his principal, 
on a closed or terminable account, cannot set up 
as a defense to an action by the principal for 
money had and received the illegality of a part 
or the whole of the transactions.’’ Whart. Ag., 
secs. 26, 250; Mechem, Ag., sec. 526; 1 Am. & 
Eng. Enc. Law, 2d Ed.,1088. * * * Therule 
thus announced by all the leading writers on the 
subject of agency, as well as by all the authors of 
text-books on criminal law who have touched on 
the subject, is no longer open to doubt.’ The 
same doctrine was again enforced in Elder v. 
Corr, 9 Pa. Super. Ct. Rep. 228. Tbe syllabus of the 
case is: ‘A man holding a warehouse certificate 
for ten barrels of whisky, as collateral security 
for a debt, sold the collateral for cash. The ven- 
dee tortiously converted the property to his own 
use, and refused to return the certificate or pay 
for ;jthe whisky. Held, in an action of trespass, 
that defendant could not set up the defense that 
the owner of the certificate was not a licensed 
vendor of liquor, who had paid a government tax 
as a wholesale dealer.’ In the opinion of Justice 
Orlady it was said: ‘As to the second propo- 
sition, that the court will not enforce the contract 
because it is against public policy, we do not 
agree with the appellant in his application of the 
principle. The decisions are uniform, from 
Seidenbender v. Charles’ Admrs., 4 Serg. & R. 
151, to Manufacturing Co. v. Reilly, 187 Pa. St. 
526,41 Atl. Rep. 523, that the courts will not aid a 
party in an action on an immoral or illegal act. 
But we find no case which holds that a defendant 
who fraudulently receives property is protected 
by the law and relieved from any liability to re- 
turn or pay for it, or that the plaintiff is limited 
to the simple action of assumpsit in recovering its 
value. A defense of this nature was urged in Com. 
v. Shober, 3 Pa. Super. Ct. Rep. 554, and it was 
held by this court to be insufficient. See, also, 
Manufacturing Co. v. Hilton, 5 Pa. Super. Ct. 
Rep. 184. We do not think the facts in this case 
bring it within the prohibition of the State or 
federal statutes. Rahter v. Bank, 92 Pa. St. 393.’ 
It is not necessary to multiply the authorities.”’ 








THE LEGAL STATUS OF FOREIGN COR- 
PORATIONS ON FAILURE TO COM- 
PLY WITH RESTRICTIVE STATUTES. 


Foreign corporations are confronted with 
many perplexing problems. Innumerable 
questions involving their rights, duties and 












liabilities arise, when transacting business in 
jurisdictions other than the one creating 
them. With the rapid and constant develop- 
ment of our country the manufacturing in- 
dustries and enterprises have spread out be- 
yond the mere borders of their domicile, 
carrying their competition and capital into 
nearly every section of the country, until to- 
day the volume of business controlled and 
owned by private corporations with their 
enormous capital is almost inconceivable. It 
might well be said that scarcely a line of 
trade or business exists or is pursued but 
what is already absorbed in the mighty move- 
ments of the corporation or trust. Although 
there exists an inherent right to seek the mar- 
kets of the world for their goods and prod- 
ucts, still it will be found that every State 
and territory of the Union has either consti- 
tutional provisions or statutes, in their nature 
restrictive, or in regulation of this right, so 
as in theory to place the home or domestic 
corporations upon an equal footing with the 
foreign corporations. The most common and 
general provisions to be met with are these: 
Requiring the foreign corporations to file a 
duly authenticated copy of its charter, cer- 
tifivate of incorporation or articles of associa- 
tion, with the secretary of state, making him 
their agent upon whom service of process 
might be made, or statutes requiring the 
agents of such corporations to file evidence 
of their authority, to keep known places of 
business or a resident agent, requiring the 
payment of fees and licenses, etc., before do- 
ing business in the State.! For example, the 
State of Wisconsin has passed such a statute 
known as Section 1770b, R. S., and it is the 
purpose of this article to discuss this section 
more particularly, and especially to consider 
what the results are, in the light of the decis- 
ions on the failure of any such foreign corpo- 
ration doing business within the State to com- 
ply with such section. 

I. Can Only Do Business with Permission 
or License from the State.—It is now well 
settled that it is only by the grace of the 
State that foreign corporations can lawfully 
pursue their business within the State. The 
State may exclude them entirely or may per- 


‘mit them to do business within their bounda- 


ries on such terms and conditions as it deems 
fit, excepting always business which is strictly 


See Constitution, Article XIV., Section 4. 
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interstate commerce, the control of such com- 
merce being vested absolutely in the federal 
government, and is not to be interfered with 
or restricted by the States. The rule is well 
stated in the famous case of Paul v. Vir- 
ginia:? ‘‘The corporation being the mere 
creation of local law can have no legal exist- 
ence beyond the limits of the sovereignty 
where created. As said by this court in Bank 
of Augusta v. Earle, 13 Pet. 519: ‘It must 
dwell in the place of its creation, and cannot 
emigrate to another sovereignty.’ The recog- 
nition of its existence, even by other States, 
and the enforcement of its contracts made 
therein, depend purely upon the comity of 
those States—a comity which is never ex- 
tended where the existence of the corporation 
or the exercise of its powers are prejudicial 
to their interests or repugnant to their policy. 
Having no absolute right of recognition in 
other States, but depending for such recogni- 
tion and the enforcement of its contracts upon 
their assent, it follows as a matter of course 
that such assent may be granted upon such 
terms and conditions as those States may 
think proper to impose. They may exclude 
the foreign corporation entirely; they may 
restrict its business to particular localities ; 
they may exact such security for the per- 
formance of its contracts with their citizens 
as in their judgment will best promote the 
public interest. The whole matter rests in 
their discretion.’’ 

IL. Defense—‘* Not Huving Complied with 
the Law.’’—The courts of the different States 
are in great confusion and in irreconcilable 
conflict as to the effect upon the action when 
tie defense, ‘‘not having complied’’ with the 


28 Wall. 168. Tothe same effect: State v. Doyle, 
40 Wis. 175; Travelers’ Ins, Co. v. Fricke, 99 Wis. 371; 
Fire Dept. v. Helfenstein, 16 Wis. 186; Maine v. 
Grand Trunk R. R., 142 U. 8. 217, 228; Ducat v. Chi- 
cago, 10 Wall. 410 414; R. R. Co. v. Maryland, 21 Wall. 
456; State R. R. Tax Case, 92 U. S. 575; Phila., etce., v. 
Penn., 122 U. S. 326; Alleghany Co. v. R. R., 88 Am. 
Dec. 579, 51 Pa. St. 228; R. R. v. Merchants’ Co., 53 
Am. Dee. 742, 11 Humph. 1; R. R. v. Morgan, 56 Am. 
Dec. 497, 14 lll. 168; Com. v. Milton, 54 Am. Dec. 
522, 12 B. Mon. 522; Pheenix Ins. Co. v. Carr, 96 Am. 
Dec. 331, 5 Bush (Ky.), 68; Phila. Fire Assn. v. New 
York, 119 U. S. 110; Ins. Co. v. French, 18 How. 404; 
Home Ins. Co. v. Davis, 29 Mich. 288; W. U. Tel. Co. 
v. Mayer, 28 Ohio St. 521; State v. Lathrop, 10 La. 
Ann. 398; Farmers’ Ins. Co. v. Harrah, 47 Ind. 236; 
Doyle v. C. Ins. Co., 94 U. 8. 585; Conn. Mut. Life v. 
Spratley, 172 U. S. 602; Canada South. R. R. Co. v. 
Gebhard, 109 U. S. 527-587; Horn Silver Mining Co. v. 
New York, 143 U. S. 305. 





requirements of the law, is interposed by the 
defendant. This is due in a great measure 
to a variety in statutes. The statutes may 
be conveniently grouped into three classes: 
(a) Statutes probibitory in form with penalty 
annexed. (lb) Statutes prohibitory in form 
without penalty annexed. (c) Statutes not 
prohbibitory in form with penalty annexed. 
(a) Statutes Prohibitory in Form with 
Penalty Annexed.—Most of the States have 
statutes which are clearly prohibitory in form 
and with penalties or forfeitures anvexed for 


violations therevf, and it is under this elass: . 


of statutes that the greatest conflict exists. 
Some of the.courts are very emphatic in their 
interpretation of this statute, and hold that 
the eontract is void and unenforceable, while 
another line of courts, considered just as re- 
spectable authority, hold that the contract is 
not void and unenforceable for all purposes, 
but that the remedy is merely suspended until 
the corporation does comply; and any action 
brought before such compliance is merely 
prematurely brought. In an action upon a 
premium note, sued by the plaintiffs’ com- 
pany, it appeared that the insurance company 
had not filed a ‘statement of its affairs in the 
office of the secretary of state, as required by 
law. The statute provided ‘‘that it shall not 
be lawful for any company to transact busi- 
ness in the State unless,’’ etc. Said the 
court: ‘The sole question presented in this 
case is as to the effect of such non-compli- 
ance upon the contract and the note sued on. 
It was claimed for the plaintiff in error that 
inasmuch as the statute does not say that any 
policy issued, or note taken in violation of its 
provisions, should be void, tbat therefore 
they should not be so held. And that the 
only effect of the law would be to render the 
agent liable to a prosecution for violating it, 
or to an action for damages. But we do not 
see how this position can de sustained in view 
of the well established rule of law that a con- 
tract made in violation of the statute is void, 
and the courts never lend aid to its enforce- 
ment.’’? Though some States have a similar 


3 Etna Ins. Co. v. Harvey, 11 Wis. 394, 396. The 
same doctrine is held in the following cases: Sample 
v. Bank of British Columbia, 1 Sawy. 88; Hacheney v. 
Leary, 12 Oreg. 30; Bank v. Page, 6 Oreg. 481; Re 
Comstock, 3 Sawy. 218; Cincinnati Ins. Co. v. Rosen- 
thal, 55 Ill. 85, 91; Roche’s Ladd.,1 Allen, 486; Thorne 
v. Travelers’ Ins. Co., 80 Pa. St. 15; Rising Sun Ins. 
Co. v. Slaughter, 20 Ind. 520; Williams v. Cheney, 8 
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statutory provision, the courts have taken a 
different view, and have been trying eagerly 
to get away from the harshness of the rule, 
as laid down, under the other decisions, and 
the injustice wrought by its operation. The 
courts of these States do not lend their sanc- 
tion or encouragement to their citizens in re- 
pudiating their honest engagements with 
foreign corporations under any so ‘‘hard’’ a 
defense. Missouri, with such statute, ‘‘No 
foreign corporation which shall fail to com- 
ply, etc., can maintain any suit or action in 
the courts of this State,’’ nutwithstanding the 
fact that foreign corporations failed to com- 
ply, bas permitted a recovery. Said Mr. 
Justice Barclay: ‘‘The paramount object of 
this enactment is not to exclude such con- 
cerns from participation in the business done 
in Missouri, but to compel a compliance with 
certain conditions by them. These condi- 
tions were impoged with a view, probably, to 
place foreign and domestic corporations on a 
footing of equality in the field of commerce. 
The object of the law was rather to induce 
observance of those conditions than to de- 
prive any foreign corporation of a right of 
action on other property. It is not necessary 
at this time to consider whether this statute 
should receive a broad or narrow construction 
at our hands, or whether it should be viewed 
as a penal or as remedial. It certainly must 
have a fair and reasonable reading, and 
should not be enlarged beyond its natural 
meaning to accomplish the forfeiture of a 
right of action. Nocorporation having failed 
to obey the law can maintainanaction. The 
prohibitory command does not reach the right 
to begin an action. We should not broaden 
the language to destroy that right. Defend- 
ant’s motion to dismiss should have been 
given the same effect asa plea in abatement ; 
that is, to hold the right to enforce the con- 
tract in suspension until the plaintiff did 
comply, and then the plaintiff be allowed to 
proceed and try the merits.’’"* Justice Har- 
rison, in speaking for the court, said: ‘‘The 
failure to file, etc., does not impose upon the 
corporation a loss or forfeiture of its prop- 
erty, or impair or deprive it of any cause of 
action or defense it may have in reference to 
such property. A previous filing is nota 


Gray (Mass.), 206; Western Paper Bag Co. v. John- 
son (Tex.), 38S. W. Rep. 364. 

4 Carson-Rand Co. v. Stern, 129 Mo. 381; Blevins v. 
Farley, 71 Mo. App. 259. 








fact essential to the cause of action, or an 
element constituting the plaintiff’s right of 
action; the omission of such an averment in 
the complaint is not a ground of demurrer or 
for the reversal of a judgment, and conse- 
quently is not a jurisdictional element, nor 
does such failure afford the other party any 
defense to the cause of action upon which a 
suit has been commenced, but is merely a 
special defense in the nature of a plea in 
abatement, of which the right of the plaintiff 
to maintain the action is suspended until the 
statute is complied with, and is subject to the 
same rules of pleading as are other pleas in 
abatement. Being matters merely in abate- 
ment, itis a defense which may be waived by 
him unless it is affirmatively pleaded. Pleas 
in abatement or dilatory pleas have never 
been favored, and are to be strictly con- 
strued. The party pleading them relies on 
technical law to defeat the plaintiff’s action, 
and is held. to a technical exactness in his 
pleading—matter in abatement must exist at 
the time of filing the plea. A statutory de- 
fense which does not affect the cause of ac- 
tion, and which is limited by its terms until 
the removal of the grounds upon which it is 
authorized to be construed with the same 
strictness.’ ®> The Iowa court, in a late de- 
cision, says: ‘‘This court has had occasion 
to consider the question presented by this 
defendant in three previous cases, and after 
an exhaustive examination of the right of 
foreign corporations, which have not com- 
plied with the requirements of the statutes 
referred to, to maintain actions in the courts 
on an equal footing with resident persons and 
corporations, was upheld and is now settled 
law.’’® And so also the State of Indiana has 
overruled its long line of former decisions, 
and now holds that the corporation shall be 
put under a restraint until they have com- 
plied with the conditions, but that the con- 
tracts made by such corporation with citizens 


5 Cal. Sav. & Loan Society v. Harris, 43 Pac. Rep. 
525; Crefeld Mills v. Goddard, 69 Fed. Rep. 141; Sid- 
way v. Harris (Ark.), 50S. W. Rep. 1002; Enterprise 
Brewing Co. v. Grimes (Mass.), 53 N. E. Rep. 855; 
Rathbone v. Frost (Wash.), 57 Pac. Rep. 298; Boying- 
ton v. Van Esser (Ark.), 35S. W. Rep. 622; Atley v. 
Clark-Gardner, 4 Colo. 369. 

6 Nat. Cash Register Co. v. Wilson, 81 N. W. Rep. 
285; Mill Co. v. Bartlett, 3 N. Dak. 138, 54 N. W. Rep. 
544; Savings & Loan Co. vy. Shain, 8 N. Dak. 136, 77 N. 
W. Rep. 1006; Simplex Dairy Co. v. Cole, 86 Fed. 
Rep. 739. 
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of the State before complying with such con™ 
ditions shall not bé rendered absolutely void, 
but merely the remedy to be suspended in 
the courts of the State until compliance with 
the statutory conditions. The later and bet- 
ter theory is, then, that until the company 
has complied any action to enforce a contract 
is prematurely brought. So that an answer 
setting up the non-compliance of the foreign 
corporation would be an answer in the hature 
of a plea in abatement.’ 

(b) Statute Prohibitory in Form Without 
Penalty Annexed.—Under statutes of this 
class prohibitory in form but without penalty 
attached and silent as to consequences for 
violations, it has been held that all contracts 
entered into without compliance with the 
terms of the Statute are absolutely void. 
These cases proceed on the theory that inas- 
much as there is no penalty or forfeiture 
provided in the statute for a disregard of its 
terms, there remains no means of its enforce- 
ment other than to declare all contracts 
made in disregard of the statutory provisor 
unenforceable. In a late case in Alabama 
where a foreign security corporation had 
made a single loan in the State without a 
place of business or a resident agent in the 
State, it was held that no recovery could be 
had. Said the court: ‘-The loan of the 
money by the complainant to the defendant 
was an act of corporate business which was 
probibited by the constitution Art. XIV., Sec. 
IV, providing that no foreign corporation 
shall do ahy business without, etc., and this 
illegal act was the consideration of the de- 
fendant’s promise to pay the borrowed money. 
The promise therefore was void, and being 
executory the courts will not lend their aid 
to its enforcement, for this would be in sub- 
version of a regulation made for the public 
good. Apparent injustice, it is true, often 
follows from the application of provisions of 
this nature by which contracts are annulled 
for illegality or as obnoxious to good morals, 
or violative of public policy, or for repug- 
nancy to positive statutes. But the law does 
not allow this result for the benefit of the 
offending parties as being less censurable or 
more favored than the other. It only lets 


7 Wood. Mowing Machine Co. v. Caldwell, 54 Ind. 
270, 23 Am. Rep. 641; Daly Nat. Ins. Co. v. Brown, 64 
Ind. 1; Singer Mfg. Co. v. Brown, 64 Ind. 548; Smith 
v. Little, 67 Ind. 549. 





the parties who are in equal fault severely 
alone as the surest mode of securing obedi- 
ence to the authority of its mandates.’’® This 
case has been reaffirmed, and ‘the rule ad- 
hered to in State v. Bristol Savings Bank,’ 
decided in 1895, which is no doubt the set- 
tled law of Alabama.” There is another line 
of decisions under similar statutes holding 
that the contracts if not otherwise illegal are 
valid and enforceable as between the parties, 
and that one who had received and still re- 
tains the benefits of such a contract could 
not raise the question of non-compliance. 
The theory of these cases being that although 
the statute in terms prohibits the transaction 
of business until the provisions are complied 
with, yet whatever objection there might be 
made to a foreign corporation : for non-com- 
pliance, it being a statute regulating a pub- 
lic policy, this objection could not be urged 
collaterally by a private person but must be 
done by a direct proceeding instituted by the 
State. That the defendant having dealt with 
the plaintiffs and treated it as a corporation, 
and the corporation having fulfilled its con- 
tract, and defendant having received and re- 
tained the fruits of such contract, is precluded 
from setting up the non-compliance, thereby 
seeking to be relieved from the performance 
of his part of the contract for no other rea- 
son other than the failure of the corporation 
to perform a duty that it owed to the State at 
large, the non-performance of which in no 
manner prejudiced the defendant. Bank v. 
Matthews" arose under that provision in the 
National Banking Law permitting national 
banks to purchase, hold and convey real es- 
tate for certain specified purposes and no 
other. Said the court: ‘‘A court of equity 
is always reluctant in the last degree to 
make a decree that will effect a forfeiture. 
The bank parted with its money in good faith. 
Its garments are unspotted. Under these 


8 Farrior v. New England Mortgage Security Co 
38 Ala. 275, 7 South. Rep. 200. 

9 (Ala.) 18 South. Rep. 533. 

10 Dundee Mortgage Co. v. Nixon, 95 Ala. 318; Dud- 
ley v. Collier, 87 Ala. 431; Cary Lombard Lumber Co. 
v. Thomas, 92 Tenn. 587, 22 S. W. Rep. 743; Mfg. Co. 
v. Gorten (Tenn.), 27S. W. Rep. 971; Myers Mfg. Co. 
v. Wetzel (Tenn.), 35S. W. Rep. 896; Ill. Assn. v. 
Walker (Tenn.),2S. W. Rep. 191; East Trust Co. v. 
West, 37 Fed. Rep. 242; Springfield Bank v. Merrick, 
14 Mass. 234; Russell v. De Grand, 15 Mass. 37; 
Wheeler v. Russell, 17 Mass. 280; White v. Bank, 22 
Pick. 181; Williams v. Cheney, 3 Gray, 222. 

1) 98 U. S. 621. 
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circumstances the defense of ultra vires, if it 
can be made, does not address itself favor- 
ably to the mind of the chancellor.’’ And as 
a conclusion the court said: ‘The impend- 
ing danger of a judgment of ouster and dis- 
solution was, we think, the check, and none 
other contemplated by congress. That has 
always been the punishment prescribed for 
the wanton violation of a charter, and it may 
be made to follow whenever the proper pub- 
lic authority shall see fit to invoke its appli- 
cation. A private person cannot directly or 
indirectly usurp this function of the govern- 
ment.’’ The court also quoted with approval 
the following language from Sedg. Const. 73: 
‘‘Where it is a simple question of authority 
to contract, arising either on a question of 
regularity of organization or power conferred 
by charter, a party who has had the benefit 
of the agreement cannot be permitted in an 
action founded upon it to question its valid- 
ity.’’ The corporation also bas been estopped 
to deny its right to contract as a defense to 
an action against it upon a contract which it 
has made.” 

(c) Statutes Not Prohibitory: in Form 
With Penalty Annexed.—Under this class of 
statutes the courts have held that it was evi- 
dently the intention of the legislature that 
the penalty be imposed rather than rendering 
the entire contract void and unenforceable. 
Most of our western States hold this view, 
with the purpose rather of encouraging for- 
eign corporations to come into their States to 
pursue their business than to be exclusion- 
ary. It was so held by the Washington State 
Supreme Court, in a case decided in 1892, 
where the plaintiff, a foreign corporation, had 
sold the defendants certain material. Action 
being brought to foreclose the lien on the 
building in which the material was used, de- 
fendant interposed the defense ‘‘not having 
complied with, etc.’’ The court said: ‘‘Our 


12 Whitney v. Wyman, 101 U.S. 392; Grant v. Coal 
Co., 80 Pa. St. 218; Wright v. Lee (R. D.), 51 N. W. 
Rep. 706; Fritz v. Palmer, 1382 U. S. 282; Foster v. 
Bank, 112 U. 8. 439; Chase Patent v. Co., 152 Mass. 
438, 28 N. E. Rep. 300; Merrick v. Co., 101 Mass. 384; 
La France Ins. Co. v. Mt. Vernon, 9 Wash. 142, 43 
Am. St. Rep. 827. 

18 Phenix Ins. Co. v. Penn. Co., 134 Ind. 215; 
Brooklyn Ins. Co. v. Bledsoe, 52 Ala. 538; Ganser v. 
Fireman Ins. Co., 34 Minn. 372; Union Mut. Life 
v. MeMillan, 24 Obio St. 67; Swan v. Waterman, 96 
Pa. 37; Ins. Co. v. Curran, 8 Kan. 916; Berry v. Knight 
Templars, 46 Fed. Rep. 480; Ins. Co. v. Huron Salt 
Co., 31 Mich. 346; Ins. Co. v. Matthews, 102 Mass, 221. 
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statutes recognize the rights of foreign cor- 
porations to do business here, and while it is 
stated that they are so authorized by a com- 
pliance with the conditions prescribed in the 
statute relating to the filing of a certified 
copy of the charter, etc., it is nowhere de- 
clared that contracts entered into by such 
corporations in case the statutes have not 
been complied with are void. * * * The 
purpose of these statutes requiring foreign 
corporations to file certified copies of their 
charters, and constitute and appoint an agent, 
who shall reside in the State at the principal 
place of business of tbe corporation, is to 
protect parties dealing with them from being 
imposed upon, and to provide means of ob- 
taining service upon them in the courts of 
the State. And they were not enacted for 
the purpose of rendering the contracts of 
such corporations which have not complied 
void. And where the statutes impose a 
penalty for failure to comply with the statu- 
tory requirements, the penalty so provided is 
exclusive of any other.’’* Still, another 
class of decisions hold that the annex- 
ation of a penalty renders all the acts 
which subject the party to the penalty un- 
lawful, and hence unenforceable, on the uni- 
versally accepted theory that no cause of ac- 
tion can be based upon an unlawful transac- 
tion; the maxim ‘‘ex turpi causa non oritur 
actio’’ being applicable.” 


14 Dearborn Foundry Co. v. Augustine, 5 Wash. 
167, 31 Pac. Rep. 327; Northwestern Mutual Life vy. 
Overholt, 4 Dill. 287; Toledo Tie & L. Co. v. Thomas, 
33 W. Va. 566, 25 N. S. 925; Clark v. Middleton, 19 Mo. 
53; Morawetz on Priv. Corp., sec. 665; Weight v. Lee, 
4S. Dak. 237, 51 N. W. Rep. 706; Rogers v. Simmons, 
155 Mass. 259, 29 N. E. Rep. 580; Washburn Mill Co. 
v. Bartlett, 3 N. Dak. 138, 54 N. W. Rep. 544; Fritz v. 
Palmer, 132 U. S. 282; Edison Elect. Co. v. Canadian 
Pac., 40 Am. St. 910,8 Wash. 370; King v. Nat. M. E. 
Co., 4 Mont. 1; Larned v. Andrews, 106 Mass. 435; 
Aiken v. Blaisdell, 41 Vt. 655; DeMess v. Daniels, 39 
Minn. 158, 39 N. W. Rep. 98; Strong v. Darling, 9 
Ohio, 201; Pamgborn v. Westlake, 36 Iowa, 516; Rah- 
ter v. Bank, 92 Pa. St. 393. 

15 New Hope Delaware Bridge Co. v. Silk Co., 26 
Wend. 648: Pennington v. Townsend, 7 Wend. 276; 
Buxton v. Hamblen, 32 Me. 448; Miller v. Post, 1 Al- 
len, 434; Wheeler v. Russell, 17 Mass. 257; Johnson v. 
Hulings, 103 Pa. St. 498; Law v. Hodson, 11 East. 390; 
Foster v. Taylor, 5 B. & Ad. 887; Little v. Poole, 9 B. 
& C. 192; Pattee v. Greeley, 13 Met. 284. Wisconsin 
eases applying this maxim: Schwartzer vy. Gillett, 1 
Chand. (Wis.) 207; Kellogg v. Larkin, 3 Chand. 
(Wis.), 188; Bryan v. Reynolds, 5 Wis. 200; Fay v. 
Uatley, 6 Jd. 42; Maxwell v. Reed, 7 Jd. 582; Miller v. 
Larson, 19 Jd. 463; Melchoir v. McCarthy, 31 Jd. 252; 
Troewert v. Decker, 51 Jd. 46; Lowry y. Dillman, 59 
Id. 197; De Wit y. Lander, 72 Jd. 120. 
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IV. Doing Business.—Most of the State 
laws and constitutional provisions under con- 
sideration probibiting foreign corporations 
from carrying on their business within the 
State, unless having previously complied with 
the conditions therein named, have either one 
of the three forms of expressions: ‘‘carry 
on,’’ ‘‘do,’’ or ‘‘transact business,’’ and this 
question of just what constitutes a doing or 
carrying on of business within the meaning 
of such provision has given rise to many ju- 
dicial interpretations. Does the law require 
the foreign corporations to comply with these 
provisions, as a prerequisite, in order to 
carry out one single contract without incur- 
ring a penalty, oris something more required 
before it can be said that the corporation has 
brought itself within the provisions of such 
statute? Justice Woods, speaking for the 
court, quotes Worcester’s definition of the 
terms thus ‘:to prosecute,’’ to help forward, 
to continue; also Webster’s definition thus, 
**To continue to carry on a design, to manage 
or prosecute as to carry on husbandry or 
trade, and he then continues thus: ‘‘The 
obvious construction is that no foreign cor- 
poration shall begin business in the State 
with the purpose of carrying it on until after 
complying, ete.’’ To require such compli- 
ance as a prerequisite to the doing of a sin- 
gle business where there was no purpose to do 
any other business in the State, would be un- 
reasonable and incongruous. It may safely 
be stated in the light of the decisions to-day 
that whenever either of these forms of expres- 
sion are used in a statute the law applies only 
to foreign corporations which have a place of 
business in the State; those, in other words, 
who have resident agents who seek a domicile 
abroad, and who engage in a general prose- 
cution of their business therein, and not to 
mere isolated transactions, commercial or 
otherwise.'® 


16 Cooper Mfg. Co. v. Ferguson, 113 U.S. 727; Gil- 
christ v. R. R. Co., 47 Fed. Rep. 598; Galveston v. 
Hook, 40 Ll, App. 547; Ware v. Hamilton Shoe Co., 
92 Ala. 145; Milan Milling Co. v. Gerten, 9 South. 
Rep. 1386; Marsh-Davis Cycle Co. v. Litho. Co., 79 LIl. 
App. 683; Wolff Dryer Co. v. Bigler (Pa.), 48 Atl. 
Rep. 1092. 

lilustrations.—It has been held that the taking 
of a single mortgage in the State by a foreign 
corporation, to secure a pre existing debt for goods 
sold in another State is not doing business within the 
State. Floresheim Dry Goods Co. v. Lester, 60 Ark. 
120,46 Am. St. Rep. 162. Soalsoa purchase of ma- 





V. Interstate Cemmerce.—The constitu- 
tion of the United States has vested in con- 
gress the exclusive power to regulate com- 
merce, not only with foreign nations, but also 
between the several States, so that corpora- 
tions engaged in interstate commerce are en- 
tirely beyond the reach and control of State 
authority. Various States and cities have 
sought by passing statutes and ordinances to 
restrict and discourage foreign corporations 
from sending their products and articles into 
their jurisdictions, by levying taxes upon the 
articles or by exacting license fees from their 
‘‘drummers’’ and solicitors; and in every in- 
stance the Supreme Court of the United 
States has declared such regulations uncon- 
stitutional and void. It is said by Mr. Jus- 
tice Bradley, in the case of Leloup v. Mo- 
bile:’” ‘The fairest and most just construc- 
tion of the constitution leads to the conclu- 
sion that no State has a right to lay a tax on 
interstate commerce in any form, whether by 
way of duties laid on transportation of the 
subjects of commerce, or on the receipts de- 
rived from that transportation, or on the oc- 
cupation or business of carrying it on, for the 
reason that such taxation is a burden on that 
commerce and amounts to a regulation of it 
that belongs to congress.’’ There is no lim- 


chinery by a foreign corporation in one State, to be 
transported and set up in another, is not within the 
provisions ofa statute requiring the corporation to 
file articles, etc. Col. Iron Works v. Sierra Grande 
M. Co., 15 Colo. 499; Gates Iron Works y. Cohen, 43 
Pac. Rep. 667. For a foreign insurance company to 
bring an action to recover damages for loss of goods. 
Barse Live Stock Co. v. Range Valley Co., 50 Pac. Rep. 
630; Mandel v. Cattle Co., 154 Ill. 177,40 N. E Rep. 
462; R. R. Co. v. Fire Ins.,55 Ark. 163, 18S. W. Rep. 
43. For a foreign insurance company to take security 
for debts due to it from residents of the State. Char- 
ter Oak Ins. Co. v. Sawyer, 44 Wis..3887. A sale of 
goods in another State by a foreign corporation for 
the purchase price does not come within the provis- 
ion. Reed v. Walker, 2 Tex. Civ. App. 92. A single 
business transaction is not earrying on business. Bab- 
bitt v. Field, 52 Pac. Rep. 775. So notes executed in 
the State to a foreign corporation for goods furnished 
in another State are not invalid. Fuller & Johns Mfg. 
Co. v. Foster (Dak.), Oct. 4, 1886. Soliciting sub- 
scriptions for a foreign newspaper is ‘‘not doing busi- . 
ness.” Beard v. Union A. Pub. Co., 71 Ala. 60. For 
an insurance company domiciled in one State to issue 
a policy upon property situated in another State. 
Maive Ins. Co. v. St. Louis, 41 Fed. Rep. 643. The 
Alabama court has held, however, that the making of 
a single loan in the State is doing business. This 
decision is not in harmony with the weight of author- 
ity. Farrior v. New England Co., 88 Ala. 278; State 
vy. Bristol (Ala.), 18 South. Rep. 583, 
17127 U. S. 640, 
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itation on the power of the State to tax, ex- 
cept such as virtually amounts to a confisca- 


tion of one’s property. The power to tax in- 
cludes the power to destroy, and therefore 
taxation of interstate or foreign commerce 
without restriction cannot be conceded with- 
out at the same time conceding the power to 
destroy it. So that itis now well settled that 
foreign corporations may send their agents 
and solicitors into any State of the Union, 
may employ the mail, wire and telephone 
without the slightest regard to the laws of the 
State requiring the filing of articles, etc., or 
the paying of tribute to the State. These are 
the instrumentalities, the special agents of 
the foreign corporation and cannot be taxed 
or excluded from the State. In the leading 
case of Robbins v. Shelly Taxing Dist.,’* it 
appeared that one Robbins was a ‘‘drum- 
mer,’’ and solicited orders by sample on be- 
half of a firm doing business in Cincinnati, 
Ohio. He failed to take out a license as re- 
quired by the provision of the statutes of 
Tennessee. Being arrested for violating this 
statute and carried before the court, he was 
found guilty and fined. On appeal to the Su- 
preme Court of the United States it was held 
that such statute was a regulation of inter- 
state commerce by the State, and therefore 
unconstitutional and void. This case has 
been reaffirmed in many cases.’ It was like- 
wise been held by the courts that a sale of 
goods in another State by a foreign corpora- 
tion, and a delivery in the State constitutes 
interstate commerce which cannot be affected 
by State statutes requiring the foreign cor- 
poration to file its articles, etc., as a condi- 
tion of doing business.” Every order re- 
ceived, whether it be given by solicitor or 
drummer, mail, wire or telephone, will, when 


18 120 U. S. 489. 

19 Asher v. Texas, 128 U. 8.129; Stoutenburgh v. 
Hennick, 129 U. 8.141; Tying v. Michigan, 135, Jd. 161, 
166; McCall v. California, 135 Jd. 104, 111; Crutcher v. 
Kentucky, 141 Jd. 47,61; Brennan v. City of Titus- 
ville, 153 Jd. 289; Webber v. Virginia, 103 Jd. 344; 
Walling v. Michigan, 116 U. S. 446; Ware v. Hamilton 
Brown Shoe Co. (Ala.), 9 South. Rep. 136; In re Tins- 
man, 95 Fed. Rep. 648; City of Bloomington v. Bour- 
land, 137 Ill. 534, 31 Am. St. Rep. 382. 

20 Lyons Thomas Hardware Co. v. Reading (Tex.), 
Feb. 7, 1893; American Harch Co. v. Bateman (Tex.), 
May 31, 1893; Reed v. Walker, 2 Tex. Civ. App. 92; 
Williams v. Hintermeister, 26 Fed. Rep. 889; Cook v. 
Rome Brick Co., 98 Ala. 409; Wile v. Bricknor Co., 1 
Pa. Dist. Rep. 187; Singer Mfg. Co. v. Herdie, 4 New 
Mex. 175; Gunn v. Machine Co., 57 Ark. 24, 38 Am. St. 
Rep. 224. 











consummated, be a foreign contract, to look 
for its validity and to be interpreted accord- 
ing to the foreign law, the law of the corpo- 
ration’s domicile. And all questions arising 
as to contractual capacity of the parties, 
sufficiency of consideration, fraud and deceit, 
must be settled according to that law. In 
legal contemplation the foreign corporation is 
announcing to the public its wares and prod- 
ucts with the proposition ‘*make us an offer,’’ 
and though numberless replies will be re- 
ceived, still no contract is consummated un- 
til the corporation accepts the offer, and un- 
til then no contractual relations arise.” 
Conclusion.—F rom the decisions applicable 
to foreign corporations, on their failure to 
comply wiih restrictive statutes, the follow- 
ing rules may be deduced: (1) That the 
foreign corporation must dwell in the place 
of its creation, and can do business in other 
States only with the permission, or by the 
grace of such State. That discrimination 
against foreign corporations is lawful, is de- 
cided in all the decisions on the subject, ex- 
cept so far as such discrimination may violate 
constitutional provisions such as those relat- 
ing to interstate commerce. (2) That on 
failure to comply with any such provisions 
their contracts will be declared either void 
and unenforceable, or that the remedy to en- 
force such contracts will be suspended until 
after compliance; and lastly, the incurring of 
penalties or other forfeitures where the stat- 
utes so declare. ‘The bétter and more equi- 
table rule, in the opinion of the writer, would 


‘be, that where the foreign corporation has 


failed to comply with the requirements of the 
law, its contracts sball not be rendered abso- 
lutely void and unenforceable, thereby allow- 
ing the corporation to remain entirely remedi- 
less, but that its contracts, which do not in 
themselves contravene any act ofpublic policy, 
are to be valid as between the parties, and that 
the objection of non-compliance when inter- 
posed by the defendant should operate only 
as a suspension of the remedy until the cor- 
poration does comply. The objection to act 
like a pleain abatement. Any suit being 
brought before such compliance, to be con- 
sidered merely prematurely commenced. 


21 Murphy Varnish Co. v. Connell, 32 N. Y. Supp. 
492; Fairbanks, Morse Co. vy. McLeod (Colo.), 45 Pac. 
Rep. 282; Kindell v. Litho. Co., 19 Colo. 310, 35 Pac. 
Rep. 338; Tallapoosa Lumber Co. v. Holbert, 39 N. Y. 
S. 432.§ 
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This remedy would obviate the injustice 
wrought by allowing private individuals 
to contract with foreign corporations and 
to avail themselves of the benefits of a 
public statute, securing thereby the fruits 
and benefits of these contracts without being 
compelled on their part to fulfill their lawful 
obligations. In the interest of commerce 
such ought to be the rule by which the courts 
should be guided. 

Harry M. SIcBer. 

Milwaukee, Wis. 








CONFLICT OF LAWS — COVERTURE — PUBLIC 
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THOMPSON v. TAYLOR. 


Supreme Court of New Jersey, June 11, 1900. 


A contract, valid elsewhere, will not be enforced by 
the courts of this State if it is condemned by positive 
law, or is inconsistent with the public policy of the 
State as declared by the legislature. 

GUMMERE, J.: This action was brought upon 
a note, of which the following is atrue copy: 
‘‘Englewood, N.J., October 10th, 1898. Three 
months after date I promise to pay to the order of 
W. Bernard Taylor four hundred and twenty-two 
29-100 dollars, at 44 Broad street, New York City, 
value received. [Signed] Lillian B. Taylor.” 
Indorsed: ‘*W. Bernard ‘Taylor, 44 Broad Street.’’ 
The note was signed by Lillian B. Taylor at the 
time and place of its date, she being then the wife 
of the payee. She signed at her husband’s re- 
quest, and solely for his accommodation, and de- 
livered the note to him without any express lim- 
itation on the use he might make of it. The hus- 
band at once took the note to New York City, and 
there delivered it, with his indorsement, to the 
plaintiff, to take up two similar notes held by 
him, and then past due, aggregating. with inter- 
est, the amount of this note, which two notes the 
defendant had signed urder the same circum- 
stances, and which her husband had transferred 
to the plaintiff in the same manner for cash. The 
plaintiff knew that the payee and maker were 
husband and wife, but had no further notice, out- 
side of the notes themselves, of the circumstances 
under which they were signed. Husband and 
wife have been, during all the time above referred 
to, and still are, domiciled in New Jersey. Since 
1892 the statutes of New York have provided that 
‘‘a married woman may contract with her hus- 
band, or any other person, to the same extent, 
with the like effect. and in the same form, as if 
unmarried, and she and her separate estate shall 
be liable thereon, whether such contract relates 
to her separate business or estate or otherwise, 
and in no case shall a charge upon her separate 
estate be necessary.”” Laws N. Y. 1892, ch. 594, 
$1. Deeming the case one of doubt and diffi- 





culty, the Bergen county circuit court certified 
the foregoing facts to this court for its advisory 
opinion on the question whether, on those facts, 
the plaintiff isentitled to judgment against Lillian 
B. Taylor for the sum mentioned in the note and 
interest. The answer to the question certified 
depends upon whether the liability of the wife is 
to be determined by the statute of the State of 
New York, above quoted, that being the place of 
the performance of the contract, or whether a re- 
covery against her is barred by that provision of 
our statute relating to married women, which 
prohibits a married woman from becoming an 
accommodation indorser, guarantor, or suréty, or 
from becoming liable on any promise to pay the 
debt or answer for the default or liability of any 
other person. 2 Gen. St. p. 2017, § 26. The 
legislature of our State, by enacting the above 
prohibitory provision, declared it to be the public 
policy of this State that a married woman dom- 
iciled within our borders, and subject to our laws, 
shall not have the power to bind herself by con- 
tract of the character specified in the statute. If 
this prohibition can be evaded, and the public 
policy declared by it can be thwarted, by the de- 
vice of providing that the place of performance 
shall be in a foreign jurisdiction. where marriage 
does not curtail a woman’s contracting power, 
the statute is practically a dead letter. When 
the legislature hag declared the policy of the State 
in relation to a given subject-matter, itis the 
duty of the court to give effect, so far as possible, 
to that policy (Felt v. Felt [N. J. Err. & App.], 
45 Atl. Rep. 106); and, consequently, as was said 
by Depue, J., in the case of Union Locomotive 
Exp. Co. v. Erie Ry. Co., 37 N. J. Law, 23: “A 
contract valid elsewhere will not be enforced if it 
is condemned by positive law, or is inconsistent 
with the public policy of the country the aid of 
whose tribunals is invoked for the purpose of giv- 
ing it effect.’ The circuit court of Bergen 
county is advised that the plaintiff is not entitled 
to judgment against the defendant Lillian B. 
Taylor upon the note in suit. 


Note —Recent Decisions on the Conflict of Laus 
Relating to Contracts, Especially in Those Cases in 
Which the Capacity of the Contracting Parties is In- 
volved.—The conflict between the laws of different 
sovereign jurisdictions, especially between the States 
of the American Union where intercourse is so con- 
stant and so intimate, has given rise to questions of 
peculiar difficulty, and has necessitated the frequent 
exercise of principles of comity which to day have be- 
come extremely libera! and generous, particularly 
soin their application to the law of commercial paper. 
The principal case enunciates a proposition on which 
the authorities are not altogether agreed. In fact it 
may safely be said that the broad statement contained 
in the syllabus cannot be too firmly relied upon with- 
out a clear idea of what is meant by the public policy 
of a State and how far that policy should interfere 
with the comity of the State in recognizing and en- 
forcing the laws of a sister State. - Of course, comity 
does not require a law of one State to be executed in 
another, when it would prejudice the interests of the 
latter State or the rights of its citizens. Faulkner vy. 
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Hyman, 142 Mass. 53; State Bank Receiver v. Plain- 
field Bank, 34 N. J. Eq. 450. In fact, itisa maxim 
that comity cannot prevail in cases where it violates 
the law of our own country, or the law of nature, or 
the law of God. Contracts, therefore, which are in 
evasion or fraud of the laws of a country, or of the 
rights of its citizens, or against morals, or against re- 
ligion, or against public rights, or opposed to the na- 
tional policy or institutions, are deemed nullities in 
every country affected by such considerations, al- 
though they may be valid by the law of the place 
where they are made. Kerwin v. Doran, 29 Mo. 
App. 397. But further than this, it seems, the rule 
should not be carried. The general rule is well 
known that matters bearing upon the execution and in- 
terpretation and validity ofa contract are determined 
by the law of the place where the contract was made, 
unless it appears on the face of the contract that it 
was to be performed, or was made, in reference to 
the laws of some other place, in which case it will be 
governed by the law of the: place of performance. 
Weil v. Golden, 141 Mass. 364; Marvin Safe Co. v. 
Norton, 48 N.J. L. 410. While matters respecting 
the remedy, such as the bringing of suis, admissibil- 
ity of evidence, statutes of limitation, depend upon 
the law of the place where the suit is brought. Seud- 
der vy. Bank, 91 U. 8S. 406. For instance, a written 
agreement, executed in England whereby an English 
corporation agrees to transport a citizen ofthe United 
States from Engiand to this country is to be construed 
according to the English law. Potter v. The Ma- 
jestic, 60 Fed. Rep. 624. Iu an action for services 
rendered by plaintiff, as attorney at law, in 
another State, he must allege and prove that 
an action for such services can be maintained under 
the law ofsuch other State. Williams v. Dudge, 28 N. 
Y. 8. 729. A Lote executed in one State and payable 
in another, is governed, as to defenses against an in- 
dorsee, by the law of the latter State, though sued on 
in the State wherein it was executed. Sturdivant v. 
Memphis National Bank, 60 Fed. Rep. 730. A chattel 
mortgage which is valid and duly recorded where it 
was executed, both as between the immediate parties 
thereto, and against third persons, will be upheld by 
courts of a sister State to which the property may be 
afterwards removed. Craig v. Williams, 90 Va. 500. 
Where the law of the State where the contract was 
made renders void certain provisions of the contract, 
such provisions will not be enforced, although legally 
enforceable in the States where suit is brought. 
Parks v. Insurance Co., 26 Mo. App. 511. The sufli- 
ciency of the consideration of a contract is not a mat- 
ter of remédy or procedure governed by the law of 
the forum, but belongs to the substance of the con- 
tract and must be determined by the law of the place 
of contract. Pritchard v. Morton, 106 U. S. 124. 
Where atelegrapher’s message was delivered to de- 
fendant company at its office in the State of Iowa for 
transmission to a place in Missouri, the laws of Iowa 
relating to the liability of the company on the contract 
will govern. Reed v. Western Union, 135 Mo. 661. 
The rule that in matters of procedure the /ex fori gov- 
erns, does no. cuntrol an action brought in Iudiana to 
enforce a parol agreement made in Illinois to lease 
jand therein for a term of one year, which agreement 
is within the Illinois statute of frauds, though not re- 
pugnant to that of Indiana; ‘“‘procedure” in this con- 
nection applying to the nature of the action, to the 
rules of evidence and pleading, the order and manner 
of trial, etc., and not to matters of remedy which are 
incorporated into the contract itself. Cochran v. 
Ward, 5 Ind. App. 89. 












The two most interesting phases of this question, as 
affecting commercial paper, is the effect to be given 
to laws of sister States relating to usury and covert- 
ure. The law of comity bas reseived no greater ex- 
tension than in its application to questions of interest 
and usury. The first rule laid down in England and 
approved by later decisions in both countries, is to 
this effect: ‘The rate of interest which a bill of ex- 
change or promissory note, or other contract, bears, 
and the question whether or not it shall bear interest, 
are both determinable by the law of the place where 
it is expressly or impliedly to be paid.’”? Schofield v. 
Day, 20 Johns. 102; Bigelow v. Burnham, 83 Iowa, 
120. This rule, however, was further extended at a 
later day as follows: ‘Although the rate of interest 
be greater than that allowed at the place where the 
contract was made, it will not be usurious if allow- 
able atthe place of payment, and vice versa,—the par- 
ties have the right ofelection as to the laws of the 
place by which tbeir contract is to be governed.” 
Thomp<on v. Powles, 2 Sim. 194; Bullard v. Thomp- 
son, 35 Tex. 3!8. Daniel in his work on “Negotiable 
Instruments,” incommenting on this rule, says: ‘In 
such cases the intention of the parties is effectuated 
as a concession to trade and commerce between na- 
tions; and, if the transaction is in itself not immoral, 
the rate of interest authorized either by the country 
where the contract is made or to be performed is al- 
lowed to prevail.” 

In regard to laws relating to coverture, the ca es 
do not all evidence quite the same liberality and gen- 
erosity as in the case of usury, although the tendency 
is strongly in that direction. It was once thought 
that in regard to the status and capacity of persons to 
contract, such as laws affecting infancy and covertuxe, 
the law of the domicile controlled, but this doctrine 
has been renounced, at least so far as the capacity to 
contract is converned, and the lex loci contractus gov- 
erns in such cases asin others. Polydore v. Prince, 
1 Ware (U. S.), D. S. 402, citing and reviewing the 
authorities. ‘To same effect, Bowles v. Field, 78 Fed. 
Rep. 742. Justice Story, in his work on the Conflict 
of Laws says: “In regard to questions of minority or 
majority, incapacities incident to coverture, guardian- 
ship, emancipation, and other personal qualities and 
disabilities, the law.of the domicile is not generally to 
govern, but the /ex loci contractus aut actus, the law 
of the place where the contract is made or the act 
done.” (Sec. 103.) But some cases hold with the 
principal case, and with not a little reason, that a 
legislature, by enacting a prohibitory provision 
against the right of a married woman to bind herself 
by contract, declares it to be the public policy of that 
State ‘“‘that a married woman domiciled within its 
borders and subject to its laws shall not have the 
power to bind herself by contract of the character 
specified.” For instance, a contract made in another 
Siate by a married woman domiciled in North Car- 
olina, under whose laws it is void because of her cov- 
erture cannot be enforced in the courts of the latter 
State, though the contract was valid where made. 
Armstrong v. Best, 112 N. Car. 59. In this case the 
court recognized the validity of the contract and be- 
lieved it could be enforced in any State outside of the 
defendant’s domicile, but there the courts would not 
permit such a clear evasion of its own laws contrary 
to its declared public policy. To same effect: 
Freeman’s Appeal, 63 Conn. 533. A strong statement 
substantiating the doctrine announced in the princi- 
pal case is to be found in the opinion of Justice Gray 
in Millikin v. Pratt, 125 Mass, 374. Although by his 
decision of the case he held that the laws of a sister 
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State in regard to coverture were not contrary to the 
public policy of Massachusetts, he makes this sig- 
nificant statement, that it was possible “that in a State 
where the common law prevailed in full force, by 
which a married woman was deem incapable of bind 
ing herself by any contract whatever, it might be in- 
ferred that such an utter incapacity, lasting through- 
out the joint lives of husband and wife, must be con- 
sidered as so fixed by the settled policy of the State, 
for the protection of its own citizens, that it cquid not 
be held by the courts of that State to yield to the law 
of another State in which she might undertake to con- 
tract.” Kut a case that has gone about as far as any 
in the direction of the principai case is that of Ruhe 


v. Buck, 124 Mo. 178. A married woman, resident in , 


Missouri, contracted a debt inthe State of Dakota, 
which gave her capacity to contract as a feme sole. It 
was held on asuit by the non resident creditor that 
he could not proceed against her by attachment since 
a married woman was not subject to attachment in 
Missouri, and ostensibly the court based its opinion 
on the ground that “where a non-resident creditor 
sues a married woman heis entitled to such remedies 
only as the lex fori affords.” But since there was no 
adequate remedy previded for in such cases this de- 
cision practically denied the enforcement of the con- 
tract. The real reason, however, for this decision, 
seems to be the same asin the cases just cited, that the 
enforcement of such a contract in the domicile of the 
defendant would be clearly contrary to the public pol- 
icy of the State of the domicile and a clear eva- 
sion of its laws in favor of a non resident cred 
itor. Judge Sherwood, in a strong dissenting 
opinion in this case, reviews the authorities and 
points out the fallacy of the court’s reasoning. After 
reviewing the cases he says: “From these 
authorities, the rule is readily deducible, that, al- 
though the /ex fori must apply as to the remedy, yet 
that it belongs to the lex loci contractus to interpret 
the contract; ascertain its validity; the nature of its 
obligations; the capacity and status of the contracting 
parties, and, having done this, the /ex fori applies the 
remedy in accordance with the legal status of the 
party sued as previously determined by the law of the 
place of the contract. Thus, if a feme covert is sued 
in a jurisdiction where she is incapable of contracting, 
on a contract executed in a country where she is ca- 
pable, by the form of the action brought against her 
sbe will be treated and dealt with as a feme sole. In 
no other way, indeed, could validity, force or effect 
be given to contracts made in another jurisdiction, 
unless the courts, when appealed to to enforce such 
contracts, aimed to do so ia such a manner as to give 
effect to them according to the aw which gave them 
validity.” 

The tendency of the most recent authorities is 
strongly in favor of making no exception in giving ef- 
fect to the laws of sister States when the capacity of 
persons to contract is called in question and to permit 
the contracting parties to determine for themselves 
by the laws of what State their contract, both as to 
its validity and their own capacity to enter into its 
obligations, shall be governed. This is also a conces- 
sion to trade and commerce as in cases of interest and 
usury, and the wisest public policy of a State would 
seem to point in the direction of a liberal rather than 
a narrow construction in recognizing the laws of sis- 
ter States relating to-covertufe or infancy, witha 
view of enlarging rather than restricting capacity, es- 
pecially for purposes of contract. A few of the lat- 
est cases will shew the trend of the authorities. 
Where a married woman ‘enters into a contract ina 








State by the laws of which she may contract as if un- 
married, and suit is brought in a State in which she 
is subjected to the common law disability of covert- 
ure, and it appears that she was at the commence- 
ment of the suit and has since been a resident of the 
latter State, it will be presumed that at the time of 
the contract she was domiciled in the State in which 
it was made, and the contract will be enforced against 
her. Taylor v. Sharp, 108 N.“Car. 877. In a later in- 
stance in that State, where a note was executed by 
the feme covert, in South Carolina, and being there 
valid, it was ruled that a personal judgment could be 
rendered against her. Wood v. Wheeler, 111 N. Car. 
231. “Both these cuses,’’ says Judge Sherwood in 
Rube v. Buck, supra, proceed upon the theory that 
the contract being valid where made, that validity at- 
tends it and determines the status, condition and ca- 
pacity of the maker in the forum of another State 
whose laws do not recognize the validity of such con- 
tracts when made within the jurisdiction of such 
forum.” Itis difficult, bowever, to recognize these 
decisions with the later decision of the same court 
(Armstrong v. Best, supra), except on the explana- 
tion offered by the court that in the latter case the 
defendant was domiciled in North Carolina when she 
made the contract and in the former case she was a 
non-resident. Inthe late case of Bowles v. Field, 78 
Fed. Rep. 742, a married woman domiciled ia Indiana 
went to Ohio and there executed notes as surety for 
her husband, she being incapacitated from making 
such contracts by the lawof her domicile but not by 
the law of Ohio. The court held the contracts valid 
and enforceable. Oue of the most liberal applica- 
tions of the p.inciples of comity is to be found in the 
case of Phoenix Life [Insurance Co. v. Simons, 52 Mo. 
App. 358, in which a note made by a married woman, 
dated in Kansas, executed in Missouri, was sent to 
and delivered in Kansas. The court held the note to 
be a Kansas contract, and that the maker was there- 
fore bound by the laws of Kansas which would be en- 
forced by the Missouri courts. The court said: “The 
validity of a contract, whether as to the furm or man- 
ner of its execution, or as to the capacity of the par- 
ties, should be determined by the law of the State 
where the same'is entered into, and, if valid there, it 
is valid everywhere; and this rule alike governs the 
disabilities of coverture or infancy.” To same effect: 
Milliken v. Pratt, 125 Mass. 374. In Wright v. Rem- 
ington, 41 N. J. L. 48, it was held that an ordinary ac- 
tion might be maintained against a married woman 
alone ona contract made by her in Illinois, where she 
was capable of contracting as if unmarried, notwith- 
standing there was no such statute in New Jersey, and 
that the enforcement of such a contract in New Jersey 
was not repugnant to the general interests of the citi- 
zens or the policy of that State. To reconcile this 
decision with that of the principal case the same rea- 
sons must be applied as in the case of North Carolina, 
supra. In Gibson v. Sublett, 82 Ky. 596, the supreme 
court held a married woman personally liable in Ken- 
tucky on a note executed in Louisiana, although if 
she had made the note in Kentucky her promise 
would have been void. The reasons for this decision 
are tersely stated by the court: “If the contract is to 
be held valid and binding here, because it is so in the 
State where it was made, it would seem to reasonably 
follow that the property here should be subject. For 
to hold that a valid and binding contract is -not en- 
forceable at any time, nor in any manner, is absurd. 
In our opinion, whenever it is ascertained and deter- 
mined, by judgment of court, that a contract. made by 
a married woman in another State is valid and bind- 
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ing, as, according to the rule founded upon comity 
between the States, the contract in this case must be 
adjudged, the remedy provided for the satisfaction of 
judgments should be applied as though the judgment 
was against a feme sole or a married woman invested 
with the rights and subject to the responsibilities of 
a feme sole.” ‘I'o same effect: Baum v. Birchell, 150 
Pa. St. 165. Where a married woman in Connecticut 
executed and delivered to her husband there, a guar- 
anty, to enab.e him to obtain credit from plaintiff in 
Illinois, to whom the husband sent it by mail, the 
contract is to be governed by the Illinois law and is 
therefore binding on her, though she was incapaci- 
tated from making it by the laws of Connecticut. 
First National Bank v. Mitchell, 92 Fed. Rep. 565. In 
this case Judge Wallace in commenting on the line of 
decisions which recognize and enforce the laws of the 
sister States in regard to coverture, even in the domi- 
cile of the defendant, said: ‘*These adjudications 
proceed upon the consideration that the disqualifica- 
tion of a married woman in the State of her 
domicile does not accompany ber in making a 
contract in a State where the disqualification had 
been removed. They are a consistent and logical 
application of that fundamental and most important 
rule of private international law that a contract valid 
by the law of the place where it is made is valid every- 
where.” 

The following statement of the law may therefore 
be deducible from the authorities that so far as the 
coverture or capacity of a married woman to contract 
is concerned, the lex loci contractus will govern both 

‘ as to her capacity and the validity of her contract, and 
if valid there it will be valid and enforceable in every 
State whether the lex fori permits ofthe making of 
such contracts or not, except that in some States (of 
which the case of Armstrong v. Best, supra, is the 
best representative) if the defendant was domiciled 
in the State of the forum at the time she made the 
contract, the court will not enforce the agreement, 
for the reason that it is a clear evasion of its own laws 
and contrary to its public policy. The federal courts 
and most of, the State courts, however, seem to rec- 
ognize no such exception, and the general rule is in 
such jurisdictions, allowed to prevail. 

St. Louis. A. H. ROBBINS. 








BOOK REVIEWS. 
BALLARD’s ANNUAL ON THE LAW OF REAL PROP- 
ERTY, VOLUME 6. 

This is the sixth volume of Ballard’s serial, being 
an epitome of all the law on that subject as declared 
by all the courts of last resort since the publication of 
volume 5, including public lands and mining claims, 
arranged alphabetically by subjects, special reference 
in this volume being made to those opinions which 
display learning and research upon the subject under 
consideration, the language of the court and its cita- 
tions upon the point frequently being given in full. 
The extent to which any case may be of value as au- 
thority to the practitioner in another jurisdiction is 
frequently increased or diminished by statutes; to 
meet this emergency the author in each instance indi- 
cates to what extent an opinion applies or construes 
a statute. The examination and citation of statutes 
has not been confined to the volumes of revised stat- 
utes of the various States, but the latest session laws 
of all the States and territories ha\e been examined for 
new or amendatory statutes upon the different phases 
of the law of real property; proper references being 





made to all such statutes. Where a new statute 
amends a former one references to both are given, 
and where a new statute appertains to some subject 
of general importance its provisions are either 
quoted orconcisely stated. The publishers announce 
that they will continue to issue these serial volumes 
at reasonable intervals and that with each new vol- 
ume an index will be furnished, to the whole series 
of volumes. Such index must of necessity be in a sep- 
fate volume. The index to volumes 1 to6 is now be- 
fore us; it is an octavo, bound in cloth, 140 pages. On 
receipt of this all previous indexes may be discarded. 
In this index every conceivable topic embraced in the 
ordinary nomenclature of real estate law is madea 
primary catch head in the index. These heads are 
printed in black face type, alphabetically arranged. 
Logical subheads follow also arranged alphabetically. 
To illustrate: One examining the index under the 
head of acknowledgments would be interested in cer- 
tificate of acknowledgment; who may take acknowl- 
edgment; necessity of; who may make; validity of. 
These logical subheads are given proper prominence 
by being printed in italics. We can conceive of 
nothing more valuable to a lawyer who has to look up 
the law pertaining to real estate than these serial 
volumes. Volume 6 contains about 1,000 pages, well 
bound in law sheep. The author is Emerson E. Bal- 
lard. Published by The Ballard Publishing Co., 
Logansport, Indiana. 
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1. ANIMALS—Vicious Dog—Negligence.—In an action 
for injuries from the bite of a dog, itis not prejudicial 
error to permit plaintiff to show that the dog had pre- 
viously bitten other people, though Code, § 2340, pro- 
vides that the owner of a dog shall be liable to the 
party injured for all damege done by his dog except 
when the party is committing an unlawful act; the vi- 
cious character of the dog and the owner’s knowledge 
thereof being elements inthe common-law action for 
such injuries.—SANDERS V. O’CALLAGHAN, Iowa, 82 N. 
W. Rep. 969. 

2. ASSIGNMENT OF MUNICIPAL CONTRACT.—One who 
had contracted to erect a school house for a city was 
urable to fulfill the contract, and the plaintiff, at the 
suggestion of the'solicitor of the city, procured an as- 
signment from the contractor, and completed the 
building. The contract provided that it should not be 
assignable without the written consent of the city, 
which was not given. Thecity made no objection to 
the completion of the building by the plaintiff, ac- 
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cepted the building, and paid a part of the purchase 
price. Held, thatthe plaintiff was entitled to the bal- 
ance of the contract price, as the assignment gave him 
an equitabie right to the money in possession of the 
city, good as against the city and creditors of the con- 
tractor.—SfaPLes V. CITY OF SOMERVILLE, Mass., 57 N. 
E. Rep. 380. 

3. ATTORNEY'S FEES—Lien.—A suit to enforce a lien 
for attorney’s fees declared in favor of a firm can be 
maintained by one of the firm who has become the 
owner of the fees by virtue of an arrangement with his 
partner.—VINSON V. CANTRELL, Tenn., 56 8. W. Rep. 
1034. 

4. BANKRUPTCY—Examination of Bankrupt—Notice 
to Creditors.—A person duly adjudged bankrupt on an 
involuntary petition may be ordered before the referee 
for examination, before the first meeting of his credit- 
ors and the appointment of a trustee; and, if the ex- 
amination is limited to obtaining information on which 
to prepare the schedules, is not essential to the valid- 
ity of the proceedings that 10 days’ notice thereof by 
mail should have been given to creditors, as provided 
in Bankr. Act 1898, § 58a and subd. 1.—IN RB FRANKLIN 
SynpDIcaTE, U.S8.D. C., E. D. (N. Y.), 101 Fed. Rep. 
402. 

5. BANKRUPTCY — Fraudulent Conveyances — Avoid- 
ance by Trustee.—Bank. Act 1898, § 70e, providing that, 
“the trustee may avoid any transfer by the bankrupt 
of his property which any creditor of such bankrupt 
might have avoided,” gives toatrustee in bankruptcy, 
with respect to the setting aside of fraudulent convey- 
ances by the bankrupt, only the same rights which are 
conferred upon the bankrupt’s creditors, or any of 
them, by the common law or the statutory law of the 
particular State.—IN RE MOLLEN, U.S. C. C., D. (Mas3.), 
101 Fed. Rep. 413. ‘ 

6. BANKRUPTCY — Jurisdiction — Suits by Trustee.— 
Under Bank. Act 1898, § 2, granting jurisdiction in 
bankruptcy to the district courts of the United States 
as courts of bankruptcy, such a court has jurisdiction 
ofasuitin equity by atrustee in bankruptcy to set 
aside a transfer or conveyance of property previously 
made by the bankrupt to the defendant, and alleged to 
have been fraudulent as to creditors.—WALL Vv. Cox, U. 
8. C. C. of App., Fourth Circuit, 101 Fed. Rep. 403. 


7. BanKRupTcy—Priority of Claims—Wages of Labor. 
—Under Bank. Act 1898, § 64b, par. 4, giving priority of 
payment in full out of bankrupts’ estates to ‘wages 
due to workmen, clerks, or servants,” earned within 
three months before the commencement of proceed- 
ings, and not exceeding $300 to each claimant, such 
claims for wages are entitled to be allowed and paid 
before the funds of the estate can be applied to the 
discharge of liens against the bankrupt’s estate.—INn 
RE TEBO, U. 8. D. C., D. (W. Va.), 101 Fed. Rep. 419. 


8. BILLS aND NOTES—Action—Fraud.—Fraud or de- 
ceit in a transaction which induced one to make and 
deliver a negotiable promissory note cannot be set 
up by the maker in defense to an action against him 
upon the note by one who, in good faith and for value, 
acquired the title tothe paper before its maturity.— 
WALTERS V. PALMER, Ga., 36 8. E. Rep. 79. 


9. BILLS AND NOTES—Estoppel to Plead Want of Con- 
sideration.—While one who lends his credit to another 
in the form of a coupon bond to be sold to raise funds 
is estopped, as against an assignee of the bond, to set 
up a failure or want of consideration, the assignee 
cannot avail himself of the estoppel unless he pleads it 
by reply; a demurrer to the answer not being suffi- 
cient.—RITCHIE V. CRALLE, Ky., 568. W. Rep. 963. 


10. BILLS AND NotTges—Tender—Interest.—Since the 
payee of a note is not required to accept payment until 
it becomes due, tender of payment before maturity at 
the bank where the note was payable did not consti 
tute a valid tender, nor stop the running of interest 
thereon.—KELLY v. COLLins, Tex., 56 8. W. Rep. 997. 

1l. CARRIERS—Limitation of Liability.—A carrier can- 
not validly contract to limit its Mability for damages 





arising out of its own negligence. Hence, since the 
measure of a carrier’s liability for failure to deliver 
freight is the value of the freight at the place to which 
it was consigned, a carrier cannot contract that it shall 
be the value at the'place of shipment.—ILLINOIs CENT. 
R. Co. Vv. BoGaRD, Miss., 27 South. Rep. 879. 

12. CARRIERS OF PaSSENGERS—Tickets at Reduced 
Rates—Regulations.—A condition of the sale of a rail- 
road ticket at a reduced rate, that it should be stamped 
by the company’s agent at one of its terminal points 
before it would be accepted for the return passage, is 
reasonable, and one failing to have his ticket stamped 
is not entitled to passage thereon.—WaTSON v. LOUIS- 
VILLE & N. R. Co., Tenn., 56S. W. Rep. 1024. 

13. CHATTEL MORTGAGE—Sale of Property by Mort- 
gagee.—Where a chattel mortgage provides that the 
mortgagee may take possession aud sell the property 
at public sale without any liability for damages, the 
mortgagee is not liable for selling the property at an 
advertised public sale, which was not in accordance 
with Code, §§ 4275, 4277, prescribing the methods to be 
pursued in the sale of mortgaged chattels, the provis- 
ions of the mortgage constituting a waiver of strict 
compliance with the statute, and ajudgment for the 
defendant for damages for such sale was erroneous.— 
GEISER MFG. Co. v. KnoGman, Iowa, 82 N. W. Rep. 938. 


14. CLaim—Record—Notice.—Where claim to a sur- 
plug arising from sale of property under deed of trust 
was based on acontract calling for a conveyance of 
the land, which was recorded prior to the bringing of 
asuitin which surplus was garnished, the record of 
such contract was notice of any right in the land ac- 
quired thereunder, and such cluim was superior to 
that acquired by the garnishment.—AMBRICAN Nat. 
BaNK OF DENVER V. BaRNABD, Colo., 61 Pac. Rep. 200. 


15. CONSTITUTIONAL Law — Legislative Powers—Ap- 
propriation of Money.—Tnhe legislature is not restricted, 
in its appropriation of public moneys by legislative en- 
actment, to cases where a legal demand exists against 
the county or State. The same power which it may 
exercise over the revenues of a State it may exercise 
over the revenues of a county or city for any purpose 
connected with its present or past conditions, not re- 
pugnant to the organic law; and where a moral obli- 
gation exists the legislature may give it legal effect.— 
CIVIC FEDERATION VY. SALT LAKE COUNTY, Utah, 61 Pac. 
Rep. 222. 

16. CONTRACTS — Acceptance of Offer. — Plaintiff, 
while engaged in looking up lands owned by another, 


“ clearing up the title, obtaining possession, etc., wrote 


to the owner, proposing that he should receive for his 
services in such employment one-half the lands and 
pay his own expenses, or one-third of the lands and 
bis expenses. Iu answer the owner wrote: ‘‘Go 
ahead and get all our lands clear, and, after all en- 
tanglements are removed, satisfactory settlement will 
be made. Perhaps your ideas are not too high.” Held, 
that this was not such an acceptance of plaintiff's of 
fer as to create a contract.— Bowen V. Hart, U. 8. C. 
C. of App., Fifth Circuit, 101 Fed. Rep. 376. 


17. ConTRacT—Breach—Damages.—Though there are 
defects in waterworks which a contractor has con- 
structed, yet, they being such as not to render the 
works valueless, but such as might be readily reme- 
died at a moderate expense by moderate efforts, he is 
not liable for damages occurring therefrom after the 
owner had reasonable time in which to remedy them. 
— HANSEN V. BEEBE, Iowa, 82 N. W. Rep. 942. 


18. CONTRACT—Building Contract—Abandonment.—A 
building contractor is justified in abandoning hia work 
where the owner refuses to pay asthe work progresses, 
as provided by the contract; or where she orders him 
to quit, and says that she will have the work done by 
another.—WORDEN V. CONNELL, Penn., 46 Atl. Rep. 298. 


19. ConTRACTS—Expiration—Lien.—Defendant, being 
indebted to a bank, entered into an agreement with it, 
whereby he agreed to purchase horses with funds to 
be furnished by the bank, and resell the same, and 
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turn the proceeds over to the bank, it to have title to 
the horses until resold, and to apply the profits of such 
transaction to the payment of defendant’s indebted- 
ness. After the indebtedness was paid, defendant con- 
tinued to borrow money of the bunk, and later entered 
into partnership with plaintiff, and bought and sold 
horses. Held‘that, the object of the original agree- 
ment with the bank having been accomplished, it 
thereafter bad no lien on horses purchased by the firm 
in part with money borrowed by defendant from the 
bank.—MINER V. RHYNDERS, Iowa, 82 N. W. Kep. 909. 
20. ConTRACTS—Indemnity—Parol Evidence.—Where 
defendant agreed in writing that, for a certain num- 
ber of shares of corporate stock, it would guaranty 
and save harmless the parties delivering such stock 
from all obligations of the corporation, evidenced by 
the records of the company at the date of the contract, 
such contract was a plain and unambiguous covenant 
of indemnity in favor of the parties to whom the prom- 
ise was made, and was not made for the benefit of 
creditors of the corporation; and hence, a creditor, 
not a party to the contract, in an action to recover of 
defendants for notes given by the corporation cannot 
introduce evidence that the contract was made for 
benefit of creditors, as such evidence would vary the 
terms of the contract.—TRaDeRSs’ NaT. Banxk Vv. WASH- 
INGTON WaTER-POWER CO., Wash., 61 Pac. Rep. 152. 
21. CONTRACTS—Performance—Stipulations as to Ac- 
ceptance.—Under a contract to sink a well of sufficient 
depth to insure an ample supply of water for 400 head 
of stock, its sufficiency to be tested by “the continual 
pumping of water for seventy-two hours,” and provid- 
ing for payment of the stipulated price by the parties 
upon their acceptance of the well “vs being satisfac- 
tory tothem,” an action for services in sinking the 
well cannot be maintained until the test provided for 
has been made, and the will accepted.—BaRNES V. 
Rawson, lows, 82 N. W. Rep. 947. ‘ 


22 ContTaact—Validity.—That a debtor inducing his 
creditor to agree to receive a less sum thanthe debt, 
and release corporate stock held as collateral, failed 
to inform the creditor that he had made overtures to 
the corporation for an advantageous sale of its prop- 
erty, thereafter consummated, which ivcressed the 
value of the stack, did not invalidate the agreement, 
nor preclude the debtor from compelling specific per- 
formance thereof, since he owed no duty to the cred- 
itor to disclose such fact.—CHICORA FERTILIZER CO. 
OF CHARLESTON, 8S. CaR., V. DONAN, Md.,46 Atl. Rep. 
347. 

23. CONTRACT BY AGENT — Repudiation by Principal. 
—One may at pleasure repudiate a contract which his 
agent, in direct violation of positive instructions pre- 
viously given him, undertakes in his representative 
capacity to make with a third person who is fully cog- 
nizant that such agent is transcending his authority in 
the premises. (a) This familiar rule of lawis pecu- 
liarly applicable to acase where it appearsthat the 
agent ofa railway company attempted to make with 
himself, as consignor, a totally unauthorized contract 
of affreightment.—CENTRAL OF GEORGIA Ry. Co. V. 
FELTON, Ga., 368. E. Rep. 93. 


24. CONTRACT FOR SALE OF CORPORATE STOCK— 
Specific Performance.—Equity will not decree the 
specific performance of a contract to sell stock made 
by a committee representing a pool of stock of a cor- 
poration pooled under an agreement for a period of 
years for voting purposes, and wherein it was stipu- 
lated that none of the stock pooled should be sold with- 
out the consent of the owners of three-fourths of the 
stock represented in the pool, and which contract pro- 
vided thatthe buyer should take all the stock which 
should be pooled before a certain date, or, in case of 
his failure to complete the contract, forfeit as liqui- 
dated damages a sum of money paid on account of the 
stock so purchased, since such contract constituted, 
not a sale, but a mere option to purchase, which equity 
will not enforce.—Ryan V. MCLANE, Md.,46 Atl. Rep. 
340. 





25. CORPORATIONS—Banks — Excess Loans.—That a 
bank loaned a larger sum toa debtor than its charter 
authorized it to ‘oan to any one person did not prevent 
the bank from recovering the debt on the debtor's in- 
solvency, as against the objection of the debtor’s otber 
creditors, since it was solely responsible to the State 
for violations of its charter.—FE&RGUSON V. OXFORD 
MERCANTILE Co., Miss., 27 South. Rep. 877. 


26. CORPORATION—Foreign Crrporations—License.— 
Under Laws 1897, p. 135, ch. 70, § 5, imposing an annual 
license fee on foreign corporations, to be paid on or 
before July lst, the period for which such license is 
granted begins on July Ist, and not at the creation of 
the corporation or the beginning of the calendar year; 
and mandamus will not lie to compel issue of such li- 
cense fora calendar year.—STATE V. JENKINS, Wash., 
61 Pac. Rep. I41. 


27. CORPORATIONS—Liability of Stockholders—Ofmf- 
cers.—Creditors of a corporation, who are aijso direc- 
tors,are not debarred from enforcing the constitutional 
liability of its stockholders for the payment of their 
debts. But they must in such cases be held to strict 
proof of their debts and of their own good faith in the 
premises; for, iftheir debts were the result of their 
own wrong or negligence, they cannot be- permitted to 
impose a liability therefor upon innocent stockholk- 
ers.—JANNEY V. MINNEAPOLIS INDUSTRIAL EXPOSITION, 
Minn., 82 N. W. Rep. 984. 


28. CRIMINAL EVIDENCE — Homicide.—In a prose- 
cution for homicide, where the theory of the 
State was that defendant had imputed a want of 
chastity to the daughter of deceased on his rejection, 
and that defendant had made threats against the life 
of deceased for prosecuting a slander suit, evidence 
was admissible that defendant had addressed a 
Guughter of deceased and had been rejected by her; 
that,onthe morning of the homicide, deceased was a 
witness in a prosecution against defendant for slander- 
ing his daughter; that defendant had threatened to 
kill deceased; and that attorneys had been employed 
to prosecute defendant in the slander case,—as such 
evidence showed animus and a motive for the crime.— 
RENFRO V. STATE, Tex., 568. W. Rep. 1013. 


29. CRIMINAL LAW— Assault — Included Offense.— 
Where an indictment charges an assault with intent to 
commit murder in the first degree, the defendant may 
be convicted of assault with intent to commit murder 
in the second degree, as the latter is an included of- 
ferse.— BRANTLEY V. STATE, Wyo., 61 Pac. Rep. 139. 


30. CRIMINAL LAW — Homicide — Assault to Kill— 
Deadly Weapons.—Under Kev. St. 1889, § 3490, re quir- 
ing that an assault, to constitute a felony, must be 
made with intent to kill, it not being necessary forthe 
indictment to allege thatthe assault was committed 
with a deadly weapon, such fact need not be shown by 
direct proof onthe trial.—STaTE v. DRuMM, Mo., 56 8. 
W. Rep. 1086. 


31. CRIMINAL Law—Stealing Ungathered Corn.—An 
indictment which charges defendant with stealing un- 
gathered corn, asthe property of a tenant who rents 
for agricultural purposes, is not bad, for not alleging 
that tbe corn is owned by the lessor, as Code, § 1754, 
providing thatthe possession of the crops on lands 
rented for agricultural purposes shall be in the lessor, 
is only for his benefit, and the tenant is entitled to 
possession of such crops as against third persons.— 
STATE V. HiGGins, N. Car., 368. E. Rep. 113. 


32. DEATH BY WRONGFUL ACT — Alien.—Section 2 of 
the employers’ liability act of Massachusetts (Acts 
1887, ch. 270), whieh gives a right of action to the 
widow or dependent next of kin of an employee who is 
instantly killed, or dies without conscious suffering, 
as the result of negligence for which the employer is 
liable under the other provisions of the act, is highly 
remedial, merely taking away a common-law obstacle 
to a recovery foran admitted tort, and should receive 
a liberal constructior,. The act nowhere makes any 
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distinction in terms between citizens and aliens, and 
the fact that the widow of a deceased employee is a 
citizen and resident ofa foreign country will not de 
bar her from the right to maintain an action thereun- 
der torecover damages for his death.—VETALORO Vv. 
PERKINS, U.S. C. C., D. (Mass.), 101 Fed. Rep. 393. 


33. DEATH BY WRONGFUL ACT — Negligence.—Where 
plaintiff sues her son’s employer for negligently caus- 
ing the son’s death, under St. 1887, ck. 270, § 2, authoriz- 
ing such action by the next of kin of a decedent if such 
next of kin were at decedent’s death dependent on his 
wages for support, and the evidence shows that plaint- 
iff was very poor; that her son sent her money repeat- 
edly; that, while the money was received by the father 
while he lived, he died a year before the son; that 
plaintiff bought food with her son’s money; that for 
two years preceding his death she was almost entirely 
dependent on him; that she had to “turn and go three 
miles to earn her support ;” that she had another son, 
who was “hard setto earn from eight penceto one 
shilling a day,” and still another, who was an invalid, 
—such evidence is sufficientto goto thejury on the 
question of dependence for support, partial depend. 
ence being a sufficient ground for the action.—MOL- 
HALL V. FaLLon, Muss., 57 N. E. Rep. 886. 


34. DEeED—Construction — Reservation of Power.— 
Where a deed, after conveying property in fee-simple 
to two named grantees, further stipulated thet the 
grantor retained and reserved to herself the rigbt to 
reinvest or dispose of the property as she might think 
necessary ‘‘for the advantage and use” of the grantees, 
held, that this reservation did not, at most, confer 
upon the grantor anything but a mere power to sell, 
and reinvest for the benefit of the grantees. Held, 
further, that a subsequent deed from the same grantor, 
dealing with the same property, and undertaking to 
convey alife estateto one ofthe grantees, with re- 
mainder over to her children, and second remainder 
overtothe other grantee named In the original deed, 
was nota good execution of such pewer.—ELLIS Vv. 
GraY, Ga., 368. E. Rep. 97. 


35. DEED OF TausT—Sale by Trustee.—A deed from 
defendant to P, trustee, to secure notes executed by 
defendant to P, trustee (the deed authorizing P, on ce- 
fault in payment ofthe notes, and on application of 
any one rightfully in possession of the notes, to sell 
the property and apply the proceeds on the notes), is a 
deed of trust, not a mortgage, so that, the trustee dy- 
ing, another may be appointed, with right to foreclose 
by sale.—WRIGHT V. ForT, N. Car., 368. E. Rep. 118. 


36. DIvoRCE—Mental Suffering.—Under section 2739, 
Rev. Codes, a decree of divorce may be granted in-this 
State by reason of the infliction of grievous mental suf- 
fering, althongh such suffering produce no bodily in- 
jury.—MAHNKEN vV. MAHNKEN, N. Dak , 82 N. W. Rep. 
870. 

37. ESTOPPEL—Mortgage.—A mortgsgee is not es- 
topped to assert the mortgage against one purchasing 
the mortgaged chattels from the mortgagor where the 
purchaser has not paid the purchase money, and so is 
not damaged.—GARDNER V. ROACH, Iowa, 82 N. W. Rep. 
897. 

38. EVIDENCE — Parol Agreement—Deeds.—Where a 
deed of right of way ofa railroad fully «xpresses the 
consideration, evidence of a parol agreement for an 
under crossing, alleged to have been made at the time 
of the execution of the deed, and as a part of the con- 
sideration, is inadmissible, as it would vary the effect 
of the deed.—SCHRIMPER V. CHICAGO, ETC., RY. CO., 
Iowa, 82 N. W. Rep. 916. 

39. ExgvuTION—Eviction.—An officer who has made 
a sale of realty under execution is not, by virtue 
thereof, authorized to evict from the premises “any 
other person thanthe defendant, his heirs, or their 
tenants or assignees since the judgment.”—SMITH V. 
CoKER, Ga., 36S. E. Rep. 107. 

40. FEDERAL Courts — Jurisdiction—Action by Citi- 
zen of Cuba.—Congress having declared by resolution 





that the people of the Island of Cuba “are and of right 
ought to be free and independent,” and the status of 
the island in this regard not having been changed by 
the treaty with Spain of December 10, 1898, a citizen of 
Cuba isa citizen ofa foreign State, within the act of 
congress of 1837 giving the circuit of the United States 
jurisdiction of controversies ‘‘between citizens of a 
State and foreign States, citizens or subjects.”—BSTAN- 
COURT V. MOTUAL RESERVE FUND LIFE Assy., U.S. C. 
C.,8. D. (N. ¥.), 101 Fed. Rep. 305. 


41. FRauD — Mortgagee — Right to’ Move Goods.— 
Where in action charging a mortgagee of a stock of 
goods with complicity ina fraud by which the mort- 
gagor obtained the goods, the evidence showed that 
the mortgagee purchased additions to the etock, and 
had the stock moved to another town, and the court 
had instructed that, if the past transactions were in 
good faith, the mortgagee had the right to remove the 
goods, it was not error to refuse to instruct that, as 
mortgagee, he had the right to order new goods and to 
remove the stock, as such instructions assumed the 
validity of former transactions between mortgagor and 
mortgagee, the good faith of which was in dispute.— 
CONNORS V. CHINGREN, Iowa, 82 N. W. Rep. 934. 


42 GamMING — Fatures—Notes—Validity.—Under Code 
1892, § 2117, providing that contracts commonly called 
**futures” cannot be enforced, and that such a contract 
shall! not be a valid consideration for any promise or 
undertaking, and sections 1120 and 1121, making ita 
misdemeanor to deal in such contracts, where defend- 
ant gave his note to a local firm of brokers to close a 
balance advanced by them on behalf of defendant in 
dealings they had conducted for him in wheat futures 
on the board of trade of another city, such note was 
void.—VIOLETT Vv. MANGOLD, Miss., 27 South. Rep. 875. 


43. GIFT CaUSA MORTIS—Dalivery.—If personal prop- 
erty be delivered by the owner to another for a third 
person with the intention of making a donatio causa mor. 
tis, at a time when the donor is not in his last illness, 
this, without more, would not be sufficient to effect- 
uate the gift; but if the donor, while in his last iliness 
and conscious of the approach of death, reaffirms the 
gift, and requests the person receiving the property to 
retain possession and deliver to the iutended donee af- 
ter the donor’s death, this would be the equivalent of 
a new delivery, taking effect from the time such re- 
quest was made.—S )RRELLS Vv. COLLINS, Ga , 368. E. 
Rep. 74. 


44. GRAND JORY—Irregularity in Organization.—Ob- 
jections to a grand jury, bused on the ground merely 
of irregu'arity in its organization, from which fact de- 
fendant has suffered no prejudice, sre not viewed 
with favor, and will not be sustained where only raised 
by 8 motion to quash, filed more than two months af- 
ter the indictment is returned, although the defrndant 
was placed under bond to await the action of such 
grand jury prior tothe term at which it was drawn 
and impaneled.—WOLFSON V. UNITED STATES, U. 8. C. 
of App., Fifth Circuit, 101 Fed. Rep. 430. 


45. HighwaY—Negligence—Proximate Cause.—Negli- 
gence of a township io not haviog a guard rail on the 
side of aroad which descends abruptly to a river, the 
road being cut in the side of a mountain and being only 
10 to 12 feet wide, isthe proximate cause of the acci- 
dent, where a horse frightened by a pile of sewer pipe 
on the side of the road next to the mountain backs off 
the road into the river.—Davis Vv. SNYDER, Penn., 46 
Atl. Rep. 3801. 


46. HOMESTEAD — Divorce.—A woman without chil- 
dren, to whom on the granting of a divorce to her, the 
homestead of herself and divorced husband was deeded 
pursuant to agreement of the parties that if the de- 
cree was granted she should have the property for 
alimony, has not, though occupying it, any homestead 
rights therein, prior to her subsequent marriage; Code 
1873, § 1989, providing that a widow or widower, though 
without children, shall be deemed a family while con- 
tinuing to occupy the house used as homestead at the 
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time of the death of the husband or wife.—CLEMANS V. 
PENFIELD, lowa, 52 N. W. Rep. 947. 

47. HUSBAND AND WiFs—Services of Husband for 
Wife.—A husband may recover from his wife the value 
of the use of his teams in cultivating the wife’s farm, 
the crops of which passed into her separate estate, 
where the teams were furnished with the expectation 
of being remunerated therefor, though there was no 
express agreement to that effect.—BROWNING'S EXR. V. 
BROWNING, Va., 368. E. Rep. 108. 

48. INSURANCE — Waiver of Forfeiture.—The repre- 
sentation of the general agent of the company that the 
failure of insured to pay a premium note at maturity 
would not prejudice him, in view of the fact that he 
was solvent and that the note bore interest, was bind- 
ing on the company, and operated as a waiver of pro- 
vision of the policy and of the note for a suspension of 
the insurance in the event of non-payment at maturity, 
especially when there was no subsequent demand for 
payment at maturity, and long afterwards the com- 
pany recognized the policy to be in full force.—MupD 
v. Geeman Ins. CO. OF FREEPORT, ILL., Ky., 568. W. 
Rep. 977. 

49. JoDGMENT—Infant Defendant—Waiver of Service. 
—An Infant defendant is incompetent to waive or ad- 

- mit service of the summons upon him, or to confer ju- 
risdiction upon the court by a voluntary appearance. 
—PHELPS V. HEATON, Minn., 82 N. W. Rep. 990. 

50. JODGMENT—Naturaliz ition — Collateral Attack.— 
Notwithstanding the absence of a law admitting a 
minor to be naturalized, a judgment of a court of com- 
petent jurisdiction naturalizing a minor, though er- 
roneous, is not void, and cannot be attacked collater- 
ally, but can only be annulled or set aside by appeal or 
writ of error, taken for that purpose.—STaTE V. BRAND- 
HORST, Mo., 568. W. Rep. 1094. 

51. JODGMENT—Vacating—Res Judicata.—An order, 
unappealed from, denying an application to vacate a 
judgment under Ballinger’s Ann. Codes & St. §§ 5153- 
5162, providing for vacating judgments after term, and 
prescribing the proceeding therefor, being the exclu- 
sive remedy, is a bar to any subsequent proceedings to 
cancel the judgment.—CHEZUM V. CLAYPOOL, Wash., 61 
Pac. Rep. 157. 

52. Lisn—Surrender of Property.— Where plaintiff al- 
lows an owner to remove cotton without payment for 
ginning, he bas no lien under the common law.—Bor- 
ROW v. Fowcesr, Ark., 56 8. W. Rep. 1061. 

63. LimiTaTIONS—Admission of Debt.—A person, hav- 
ing executed a chattel mortgage to secure a certain in- 
debtedness wrote to his debtor, the mortgagee, as fol- 
lows: ‘‘Ishallsell our cattle the first chance. Iam 
tired of the business, and want to pay off that mort- 
gage.” Held, sufficiently clear and unqualified to con- 
stitute an admission that the debt secured by the 
mortgage is unpai.!, and to operate to remove the bar 
of the statute of limitations.—REYMOND v. NEWCOMB, 
N. M., 61 Pac. Rep. 25. 


54. L1pgL—Newspaper Article.—A newspaper article 
charging plaintiffs, managers of an opera house, with 
discriminating unfairly against the Irish, is nct libel- 
ous per se, 80 as to be actionable, in the absence of an 
allegation of special damage, though quite a large pro- 
portion of the readers of the paper are Irish, and plaint- 
iffa’ audience partly Irish.—_Fay v. HARRINGTON, Mass., 
57 N. E. Rep. 369. 


55. LipbgEL—Publication of Seduction Proceedings—Ju- 
dicial Proceedings.—Where a reporter without seeing 


the justice docket, in writing up the proceedings ina . 


seduction case, published that plaintiff was the com- 
plaining witness, an instruction that such publication 
was not privileged because it reported a judicial pro- 
ceeding was proper, since the reporter identified 
plaintiff as the complaining witness at his peril, when 
the record showed it was another party.—HULBBRT V. 
NeW NONPARBIL Co., lowa, 82 N. W. Rep. 928. 


56. MASTER AND SERVANT—Dangerous Elevator—As- 
sumption of Risk.—The owner ofa building maintained 





a platform elevator in its building. Two sides were 
uninclosed, and between two of the floors an iron 
gicder extended into the elevator shaft in close propin- 
quity to the elevator platform when it was on a level 
with the girder. The elevator shaft was dark, so that 
the protruding girder could not be readily seen, and 
plaintiff, in the course of his employment, while tak- 
ing a truck load of goods up on the elevator, came in 
contact with the iron girder, and was injured. De- 
fendant did not warn the plaintiff of the existence of 
the girder, or of the dangertherefrom. Held, that the 
question whether or not defendant was guilty of negli- 
gence was one for the jury.—OLSON v. HANFORD PRO- 
DUCE Co., Iowa, 82 N. W. Rep. 903. 

57. MoRTGAGES—Absolute Conveyance as Security— 
Rights of Parties.—A creditor holding the title to real 
estate, subject to a mortgage, as security, who buys 
the property when sold under the mortgage, holds the 
title acquired subject to the original trust, and, in case 
he sells the property, is accountable to the debtor for 
the proceeds, less the amount expended in redeeming 
from the mortgage.—KILGour Vv. Scott, U. 8.C.C., 8. 
D. (N. Y.), 101 Fed. Rep. 359. 

58. MoRTGAGE—Intervention—Assignment of Credit- 
ors.— Where a mortgage is valid against the assignee 
for the benefit of creditors of the mortgagor, and is at- 
tached by subsequent creditors solely on the ground 
of a fraudulent agreement between the mortgagor and 
mortgagee whereby the mortgage was withhel1 from 
record to givethe mortgagee a fictitious credit, such 
creditors may attack the mortgage by intervening in 
the suit to foreclose it; and this though their judg- 
ments were subs¢ quent to the assignment, so that they 
did not become liens on the land, and no execution 
was thereafter levied on the property or returned nulla 
bona.— HITT V. STIRLING, Iowa, 82 N. W. Rep. 919. 

69. MorTGAGe—Unauthorized Release by Trustee.— 
Where the trustee named In a trust deed, which only 
authorized him to execute a release on the payment 
of the loan, executed a release of a portion of the 
property, before the loan was paid, to enable the 
owner to procure an additional loan from one who 
knew the facts, such release will be set aside at the 
suit of the beneficiary.—HaRKERV. SCUDDER, Colo., 61 
Pac. Rep. 197. 

60. MUNICIPAL CORPORATIONS—Vacation of Streets.— 
Oue who owns land on the north side of 8 street, at its 
junction with M street, which ends at 8 street, is not an 
abutting property owner, so that he can obtain in- 
junctive relief against the vacation ofa portion of M 
street on the south side of 8 street.—Knapp, Stout & 
Co. COMPaNy V. CITY OF ST. Louis, Mo., 568. W. Rep. 
1102. 

61. NATIONAL BaNKS—Liability of Stockholders for 
Assesement.—In exceptional cases, where there is no 
ground for an inference that credit was extended to a 
national bank on the faith of the ownership of stock 
by a defendant, he should be permitted to rescind bis 
agreement of subscription after insolvency of the 
bank, where it was induced by fraud, as well when 
there are creditors as when there are none. There 
should be no presumption of law to overcome the fact 
capable of proof in such a case.—STUFFLA&BEAM V. DE 
LasHuMoTT, U.S. 0.C., D. (Oreg.), 101 Fed. Rep. 367. 


62. NATIONAL BANKS — Suit to Recover Assessment— 
Liability of Pledgee.—In an action by the receiver ofa 
national bank to recover an assessment from the de- 
fendant as a stockholder, where it is admitted or 
proved that defendant isin fact merely a pledgee of 
the stock, the burden rests upon the plaintiff to show 
that defendant, by reason of having knowingly per- 
mitted the stock to stand in his name as owner upon 
the books of the bank, is estopped to deny such own- 
ership as against itscreditors.—TOURTELOT Vv. STOLTE- 
Bey, U.S. U. C., N. D. (lowa), 101 Fed. Rep. 362. 


63. NEGLIGENCE—Carriers—Elevators—Invitation to 
Alight.—The fact that defendant’s servant in charge of 
an elevator opened the door before reaching the floor 
at which plaintiff was to alight, and before the ele- 
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vator had stopped, did not constitute an invitation to 
plaintiff to alight before the elevator had stopped, as 
matter of law.—BULLOCK V. BOTLER EXCH. Cu., B.I., 
46 Atl. Rep. 273. 

64. PARTNERSHIP—Duty of Partners to Firm.—Com- 
plainants and defendants were partners ina firm 
which obtained a contract for the construction of 50 
miles ofa railroad. By agreement between them one 
of defendants was to take personal charge of the work, 
receiving a salary therefor from the firm, and was to 
endeavor tocomplete it with such expedition and in 
such manner asto enablethe firm, if possible, to se- 
cure a further contract upon the same road. Defend- 
ants received some assurances from the company that 
a second contract would be given them, but concealed 
such facts from complaiaants, and, acting in concert, 
wrote complainants dissolving the partnership, after 
which they together secured a second contract for the 
construction of 70 miles of road additional, in which 
they refused to permit complainants toshare. Held, 
that their action was a breach of the duty imposed on 
them by the law to actin the utmust good faith 
toward their partners, and that they would be charged 
with relation to the second contract as trustees of the 
firm, or, conceding their action in dissolving the part- 
nership to have been effective, would be held to re- 
spond in damages to complainants, such. damages to 
be measured by the profits realized on such contract. 
—WILLIAMSON V. MONROE, U. 8. C.C., W. D. (Ark.), 
101 Fed. Rep. 322. 


65. PAYMENT — What Constitutes — Application.—An 
executor, in negotiating for the purchase of real prop- 
erty for the estate, insisted that the price should be 
applied on a note and mortgage incumbering the prop- 
erty, and accordingly paid the principal and interest 
ofthe note tothe holder by his individual check, for 
which a receipt was given to his grantor, reciting that 
the money was received to pay the loan, and the note 
was assigned to him by the payee without recourse. 
Held, thatthe payment of the money was a satisfac- 
tion of the note and mv«ectgage.—BISHUP V. CHASE, Mo., 
568. W. Rep. 1080. 

66. PLEADING—Statute of Frauds.—The statute of 
frauds, to be relied on as a defense, must be specially 
pleaded.—GREGORY V. Farris, Tenn., 56 8. W. Rep. 
1059, 

67. PRINCIPAL AND AGENT—Authority—Acquiescence 
of Principal.—Where an agent purchased lumber of 
plaintiff on credit, and his principal included the Jum- 
ber so received in a mortgage made to a third person to 
secure certain indebtedness, and the lumber was suld 
under the mortgage, and the surplus over the indebted- 
ness was received by the principal, he cannot defeat 
the claim of plaintiff on the ground that the agent was 
not authorized to purchase the lumber.—WITCHER v. 
GiBson, Colo., 61 Pac. Rep. 192. 

68. PRINCIPAL AND SURETY — Bonds — Release of 
Surety.—While a surety is not released by the failure 
of the obligee to comply with his parol agreement, 
made when the bond was delivered, to procure the 
pames of certain other sureties, he may recover such 
damages as he has sustained by a breach of the agree- 
ment.—HUDSPETH’S ADMR. V. TYLER, Ky., 56 8. W. 
Rep. 973. 

69. RaILRoaD COMPANY — Negligence — Burden of 
Proof.—A fire set by sectionmen in burning the grass 
along a railroad right of way is not set out or caused 
by operating a railway, so that, in an action for dam- 
ages sustained from allowing said fice to escape, the 
burden is cast on the defendant to show its freedom 
from negligence in allowing the fire to escape and in 
failing to put it out, under Code 1873, § 1289, providing 
that, in an action for damages from a fire set out or 
caused by the operating of any railway, it shall only 
be necessary for plaintiff to prove injury to, or the de- 
struction of, bis property.—CONNOBS V. CHICAGO, ETC, 
Ry. 0o., lowa, 82 N. W. Bep. 93. 


70. BAILBOAD. Company — Street Railroads—Fran- 
chises.—Toe grant by a city toa street-railroad com- 





pany of a franchise to construct and operate its road 
on certain streets, when accepted and acted upon by 
the company, constitutes a contract between the city 
and the company, which the city cannot infringe or 
impair; and the company thereby obtains such a prop- 
erty right in its tracks, when constructed, and in its 
franchise to operate the same, that the city cannot 
authorize their use by another company unless such 
power is reserved in the grant. Igthe absence of 
such reservation, or beyond its terms, such right can 
only be acquired by another company under the power 
of eminent domain conferred upon it by the State.— 
MERCANTILE Taust & DEPOSIT CO. OF BALTIMORE, MD., 
v. COLLINS PaRK & B. BR. Co., U. S.C. O., N. D. (Ga.), 
101 Fed. Rep. 347. 


71. RaILROAD CoMPANY—Wrongful Occupation of 
Land—Damages.—Wbile the owner of land, who has 
permitted a railroad company to take possession un- 
der a parol contract, and to construct and put in 
operation its road, is estopped to recover the land it- 
self, he may recover damages for its taking; and, 
though he does not averor prove that the land actu- 
ally taken has any value, he may recover damages for 
the injury to the remainder of hia land.—TROUSTEES 
COMMON SCHOOL DisT. NO. 14 V. NASHVILLE, ETC. R. 
Co., Ky., 568. W. Rep. 990. 


72. REWARDS — Killing of Fugitive in Making Arrest. 
—Plaintiff is entitied toa reward offered by the gov- 
ernor for the arrest ofa fugitive and his delivery to 
the jailer, though in making the arrest he wounded the 
fugitive so that he died before he could b> delivered 
to the jailer.-Mosuer Vv. Stons, Ky., 56S. W. Rep. 
965. 


73. SaLe — Conditional S ale—Waiver of Condition.— 
Ono the question whether a sale of a car of lumber was 
conditioned on tbe sending of a note by the buyer to 
the seller, and whether there was a waiver of the con- 
dition, a custom of the trade not to send the vote till 
after the buyer should verify the quality and cuunt of 
the lumber as compared with his order is immaterial, 
as, even if this necessitates an unloading of the car, a 
delivery to the buyer fs not necessarily a waiver of the 
condition; nor is it material that the buyer could, toa 
certain extent, suit his convenience in removing the 
lumber from the custody of the carrier or of the rail- 
road company asa warehouseman. It is immaterial 
that there is a usage for the buyer to gell directly from 
the railroad, subject tothe company’s lien for charges; 
the usage not going so far that a huyer of lumber miy 
sell and pass a good title without acquiring a good 
title himself.—SiILsBY Vv. Boston & A. &. Cu., Mass., 57 
N.E. Rep. 376. 


74. SALES—Passing of Title.—Plaintifis sold defend- 
ants certain machinery, and defendants gave old ma- 
chinery and their notes in payment. The notes were 
delivered to plaintiffs’ agent, who told defendants to 
leave the old machinery on his farm till further order, 
which wasdone, Held, that the title tothe old ma- 
chinery passed to plaintiffs, though they did not have 
actual custody of it.—ROBINSON V. BerkKgy, Iow4, 62 N. 
W. Bep. 972. 


75. SLANDER—Malice.—W bere a defendant is charged 
with having slandered the plaintiff, and filed a general 
denial, he is entitled to offer proof as to the language 
which heclaims to bave been actually used by him, 
and to show, if he can, that, as used, it imported no 
sinister meaning; and so, if the language imputed to 
the defendant is susceptible of an interpretation which 
would render it harmléss, the defendant is entitled to 
offer proof, under the general denial, which would 
justify that interpretation.—M&QUET Vv. SILVBRMAN, 
La., 27 South. Rep. 885. 


76. SLANDER—Privileged Communications.—A state- 
ment by defendant accusing plaintiff of theft, made in 
the presence of @ policeman, is not a publication for 
which the law gives a remedy for siguder, where 
plaintiff solicited;the statement, and sent for the off- 
cer for the express purpose of having gefendant re- 
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peat the statementin his presence.—SHINGLEMEYER V. 
WRIGHT, Mich., 82N. W. Rep. 887. 

77. SLANDER—What Constitutes.-To render words 
spoken of or concerning a person actionable per se, 
they must in themselves, in the absence of averments 
of extrinsic facts, impute or imply a criminal charge. 
It is not essential that they necessarily bear a criminal 
import; for the test is whether, in the ordinary ac- 
ceptance ofthe language, a person could reasonably 
doubt its alleged s'gnification.—RaDKB V. KOLBE, 
Minn., 82 N. W. Rep. $77. 

78. TaXaTION—Confirmed Sale.—Under Comp. Laws, 
§ 3893, providing that no sale of land for taxes shall be 
set aside after confirmation, except in cases where the 
tax had been paid or the property was exempt, a com- 
plainant in a bill of review to set aside a confirmed 
sale, where there is no showing thatthe taxes were 
paid or the land redeemed or exempt, is not entitled to 
the relief prayed if the court obtained jurisdiction in 
the tax sale proceedings, and so far followed tbe stat- 
ute as to retain it.—BURNS V. FORD, Mich., 82N. W. 
Rep. 885. 

79. TaxXaTIOn—License Tax — Constitutional Law.— 
Where an ordinance imposing a license tax, varying 
according to the business done, classifies contractors 
and real estate agents with persons making and effect- 
ing sales, except that they are exempt from the tax 
when doing an annual business of less than $1,000, 
while the others are not, such exemption is void, as 
class legislation, in violation of Const. art. 9, §§ 1, 2.— 
COMMONWEALTH V. CLABK, Penn., 46 Atl. Rep. 286. 


80. FaXaTION—Railroad Bonds—Constitutional Law. 
—Bonds of a railroad company, secured by mortgage, 
are not obligations by which a debt is secured, within 
Const. art. 18, § 4, cl. 1, declaring that a mortgage, deed 
of trust, or other obligation by which a debt is secured 
shall be deemed an interest in the property affected 
thereby for the purpose of taxatlon, but such bonds 
are within the exception to such section taxing the 
property of railroad and quasi public corporations; 
and as the bonds, with the mortgage securing them, 
constitute the obligation affecting the property, and 
as such property is taxed at its full value, the bonds 
are not liable to taxation.—GERMANIA TRUST CO. Vv. 
CITY AND COUNTY OF SAN FRANCISCO, Cal., 61 Pac. Rep. 
178. 


81. TAXATION — Stock — Non-Resident Holder.—A re- 
ceiver of a Maryland corporation having paid the 
taxes assessed against its stock, including that of a 
non-resident, cannot, in the absence of a provision 
therefor in its charter, go into the State of such non- 
resident, and there have personal judgment against 
him for his share of such taxes; Code, art. 81, § 138, 
providing that the corporation shall pay the tax on 
stock of a non-resident, and that the tax “may be 
charged to the account of such non-resident stock. 
holders, and shall be a lien on the stocks therein held 
by such stockholders, respectively, till paid,” giving 
the corporation a remedy against the stock aloune.— 
MERCANTILE Trust & D#POSIT UO. V. MELLON, Penn., 
46 Atl. Rep. 308. 


82. VENDOR AND PURCHASER—Foreclosure—Parties.— 
The wife of one holding a land contract has no home- 
stead interest as against the seller, and is not a neces- 
sary party to a suit to foreclose the lien of such con- 
tract.—FOWLER V. Bracy, Mich., 82 N. W. Rep. &92. 


83. VENDOR AND PURCHASER—Option to Purchaser— 
Tenant by Sufferance. — One who obtains from the 
owner of land an option to purchase the same at a 
specified price within atime limited, and who, with 
the owner’s permission, enters upon the land forthe 
purpose of prospecting tor minerals during the con- 
tinuance of the option, does not become, after its ex- 
piration, atenant of the owner,andif he remains in 
possession without right is a mere trespasser.— HENRY 
V. PeRBY, Ga., 36S. E. Rep. 88. 


84. VENDOR aND PURCHASER — Pledgee of Note as 


Holder for Value.—A purchaser is entitied to have out- 





standing liens discharged out of the purchase price, 
even as against an assignee of the purchase-money 


notes, where the notes have not been placed upon the’ 


footing of bills of exchange by being discounted ata 
bank.—Lk&vy Vv. RUDOLPH, Ky., 56 8. W. Rep. 988. 


85. WILLS—Annuities—Trusts.—A will provided for 
the paymeni of specific legacies inthe form of annu- 
ities, payable every three months. In anotber provis- 
ion it was declared that the rents of the estate should 
be paid every month, and kept three months, and all 
debts paid out of them, and the baiance kept to the 
end of the year, and divided among the heirs. The 
will required the payment of all testator’s debts before 
such fund came into existence. Held, that the specific 
legacies were not inconsistent with the provision re- 
quirirg the rents to be divided among the heirs, as the 
testator intended by the use of the word ‘‘debt’’ to in- 
clude the quarterly payments to the legatees.—ANGUS 
v. NOBLE, Conn., 46 Atl. Rep. 278. 


86. WILL8—Charity—Directions of Testator.—Where 
testator’s will provided that trustees should pay Harv- 
ard College $50,000,to hold as a permanent fund, and 
apply the net income less 5 per cent. of the annual in- 
come to be accumulated, for education of lineal de- 
scendarts of testator’s grandparents, and any excess 
of such income then to be expended for general pur- 
poses of the college as deemed most useful, and in the 


residuary clause the residue was given to the college: 


for general use in the medical department, subject to 
special directions of testator for better endowment of 
certain professorships, such directions requiring pref- 
erences were lawful exercises of testator’s rights and 
powers as a founder of a charity.—DEXTER V. PrR«si- 
DENT, ETC., OF I[ARVARD COLLEGE, Mass., 57 N. E. Rep. 
371. 

87. WILL—Estate to Wife—Remarriage.—Where a will 
directed that all testator’s real and personal estate be 
sold, andthe income pald to testator’s widow during 
her life, or till her remarriage, when the property 
should be divided among Certain heirs of the testator, 
the interest of the wifetherein was devested by her re- 
marriage, asthe rule that acondition in restraint of 
marriage attached to a legacy asa condition subse- 
quent is void, where there is no immediate gift over 
expressed in the will, as such rule is not applicable to 
legacies to widows.—CHAPIN V. COOKS, Conn., 46 Atl. 
Rep. 252. 


88. WILL—Perpetuities — Trusts for Charitable Pur- 
poses.—Testator devised certain real estate to trustees, 
to hold, andto pay the net income to certain chari- 
table purposes. The will further provided for the ap- 
pointment of trustees to succeed those designated in 
case of the death, resignation, or refusal of any of them 
to serve, and made no limitation as to thetime of dura- 
tionofthetrust. Held, even if a power to raise money 
out of rents and profits iacludes a power to sell and 
mortgage for the purpose of the trust, the trust might 
extend beyond the duration of a life or lives in being 
at the time of the commencement of the trust and 21 


years and a fraction of ayear afterwards, and hence 


the devise is void, as creating a perpetuity.—MIssion- 
ARY SOC. OF METHODIST EPISCOPAL CHURCH v. HUMPH- 
RkYS, Md., 46 Atl. Rep. 320. 


89. WILL — Title of Executors.—Under the provision 
of awill that the executors take into band and sell 
testator’s property publicly or privately, there isnot 
a devise of the title tothem, but a mere naked power 
of sale, so that they cannot maintain ejectment for the 
land.—MoOoRE V. BEDFORD, Tenn., 568. W. Rep. 1038. 


90. WITNESSES — Insane Person — Incompetency.— 
Where recovery was sought against an insane person 
on notes, payable to plaintiff's order, plaintiff's testi- 
mony that he saw defendant sign the notes was prop- 
erly excluded, under Code, § 4604, declaring that no 
party to*an action shal] be examined us a witness in 
regard. to-a personal transaction or comwunication 
with an insane person.—WaTTEBSs V. MCGRsavy, Iowa, 
82 N. W. Rep. 949. 
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